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Depositor’s Duty Examine Checks for Forged 
Indorsements 


Where the negligence the drawer check issued 
deceased person the proximate cause the 
payment the check forged indorsement the payee, 
the drawer the check cannot recover from the collecting 
bank. 

trustee forwarded checks semi-annually beneficiary 
distant city from 1892 1933. 1929 said beneficiary 
died and from that year 1933 some person had been forging 
the beneficiary’s name the back the checks. During this 
interval the trustee was not aware the beneficiary’s death. 
was held that the trustee was negligent not examining 
the signatures said beneficiary when the checks were re- 
turned. Due care the part the trustee would require 
inquire whether the beneficiary was alive during the 
extended period which the checks were forwarded, espe- 
cially view the fact that the said trustee was obligated 
under the will use the trust money for certain charitable 
purposes upon the beneficiary’s death. Consequently the col- 
lecting bank cannot held liable for payment the checks 
where the trustee through its own negligence contributed 
bringing about the loss sustained. New England Trust Com- 

pany Federal Reserve Bank Boston, Municipal Court 
Boston, Mass., No. 104931. The opinion the court reads 
follows: 

“By his will dated December 20, 1881, James Pike Robbins- 
ton, Maine, left certain property outright his widow and also ‘the 
use and income all remaining property during the period her 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §572. 
735 


736 


THE BANKING LAW JOURNAL 


natural this ‘remaining property’ he, his will, appointed 
the plaintiff trustee after the death his widow, and directed 
the plaintiff, such trustee, pay the income $5,000 thereof ‘to 
Annie Pike, Oshkosh, Wisconsin, daughter brother Charles, 
during the period her natural life’ and provided further that ‘as 
fast the legacies herein made shall lapse expire the decease 
the legatees, direct that such expired legacies shall 
transferred’ certain funds set the will for charitable purposes 
Calais, Maine. This will was proved and allowed 1883. 

“In 1892, doubtless the death the widow, the plaintiff was 
appointed and qualified trustee and has continuously acted and 
still acting that capacity. Since its appointment the plaintiff ‘has 
been paying certain net income from the trust’ semi-annual pay- 
ments Annie Pike, which was the real name the Annie Pike 
named the will. She was also known Annie Shepherd Pike. 


“The plaintiff, “Trustee, Executor, Guardian Etc.’ apparently 
had checking account the Merchants National Bank Boston. 
August 1933, the plaintiff drew check that account the 
sum $79.55 payable the order ‘Annie Pike, 969 Hague 
Avenue, St. Paul, Minn.’ This was signed two assistant trust offi- 
cers the plaintiff, and was mailed her that address, which was 
the same address which previous checks had been mailed her 
the plaintiff for over ten years. 

“This check arrived St. Paul due course post. fact 
Annie Pike had died St. Paul August 27, 1929—almost ex- 
actly four years before the date this particular check—but the 
plaintiff did not know she was dead. fact did not actually know 
her death until some time January, 1938, when learned 
chance. 

this check arrived St. Paul someone got hold and 
forged the name ‘Annie Pike’ the back it. Then came two 
more individual indorsements blank purporting those 
Pike and Chas. Hoff. The next indorsement, rubber stamp, 
that the West St. Paul State Bank, St. Paul, Minnesota, the 
order the Empire National Bank, St. Paul. That indorsement 

was undated. The Empire National Bank, under the name Empire 
National Bank and Trust Company, indorsed the check, again 
rubber stamp, the order the Federal Reserve Bank Minne- 
apolis. ‘This indorsement was dated August 11, 1933. ‘The Federal 
Reserve Bank Minneapolis, again rubber stamp, indorsed the 
check the order ‘Bank, Banker, Trust The check was 
received the defendant Boston and received payment from 
the Merchants National Bank (the drawee) August 13, 1933, in- 
dorsing with rubber stamp. The Merchants National Bank 
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charged the amount the check the plaintiff’s account and sent 
the paid check the usual course business the plaintiff 
about September 1933. 

“All the foregoing rubber stamp indorsements the various banks 
contained either the words ‘Prior Endorsements Guranteed’ ‘All 
Prior Endorsements Guaranteed.’ 

“The plaintiff some unspecified date which was after Jan- 
uary, 1938, made demand upon the defendant for payment the 
amount the check, with which demand the defendant refused 
comply. 

“By writ dated July 26, 1939, the plaintiff brought this action 
contract tort recover $79.55. 

“There also declaration set-off which, the view which 
take this case, need not considered. 

“At the time her death, Annie Pike was somewhat over 
years age, having been born May 10, 1857. She was, there- 
fore, years old when the plaintiff began sending her checks for the 
income 1892, and fair inference, which draw, that the plain- 
tiff knew this. certainly should have known it. From 1892 1933 
(when Annie Pike, she had been alive, would have been years 
old) the plaintiff sent semi-annual checks this woman distant 
city without apparently knowing caring whether she was alive. 
addition the plaintiff kept mailing semi-annual checks addressed 
this woman until which time, she had been alive, she 
would have been nearly years age. For years—from 1892 
1929—it warrantable inference, which draw, that the semi- 
annual checks came back the plaintiff bearing the endorsed signa- 
ture Annie Pike. The plaintiff had every opportunity become 
thoroughly familiar with her signature not only from these checks but 
all human probability from other sources. But from 1929 1933 
some person St. Paul had been forging Annie Pike’s name 
the back income checks. There not the evidence any sugges- 
tion that the plaintiff examined these checks compared them with 
any the earlier checks see the signatures corresponded. 
seems plain that whatever clerk other employee the plaintiff was 
charged with the duty keeping track the checks drawn the 
plaintiff the Merchants National Bank Executor, 
Guardian, Etc.’ contented himself with seeing that the checks corre- 
sponded with the stubs the check book other record and that the 
account balanced each month. From the phrase Executor, 
Guardian Etc.’ printed the check (with reference the plain- 
tiff trustee under the will James Pike) infer that several, 
and perhaps many, trust accounts were mingled the one checking 
account the Merchants National Bank. opinion due care 
the part the plaintiff required it, view Miss Pike’s advanced 
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age, make some inquiry from time time, through some St. 
bank otherwise, whether she was alive dead, particularly 
view the fact that the plaintiff was not dealing with its own 
money but with income from trust funds which was bound under the 
will use for certain charitable purposes her death. Further- 
more believe that due care under these circumstances required the 
plaintiff scrutinize the indorsements Miss Pike’s checks and com- 
pare them with the indorsements some the earlier checks. 

these steps, taken from time time, would have 
served give the plaintiff actual knowledge the forgeries and 
that event the check suit would never have been issued. find that 
the plaintiff was negligent issuing the check August 1933, and 
that that negligence was the direct and proximate cause the de- 
fendant’s collecting the check from the Merchants National Bank and 
crediting paying the sum $79.55 the Federal Reserve Bank 
Minneapolis. 

“By Gen. Laws (Ter. Ed.) 107, 142, provided that 
negotiable instrument discharged payment due course 
behalf the principal debtor (the plaintiff, this case) when the 
principal debtor becomes the holder the instrument after ma- 
turity his own right, and sec. 143 person secondarily liable 
thereon (the defendant, this case) also discharged any act 
which discharges the instrument. And the drawer check cannot 
holder due course. Gen. Laws (Ter. Ed.) 107, 
read Building Loan Association Bankers Mortgage Co. Pac. 
2d, (Kansas, 1935). 


“The industry counsel and own investigation have failed 
disclose the existence any decided case all fours with the case 
bar. But the principle that bank not held liable for pay- 
ment checks where carelessness the party seeking establish 
liability has contributed bringing about the loss well established. 
National Bank North America Bangs, 106 Mass. 441. And such 
negligence must direct and proximate cause the payment. 
Jordan Marsh Co. Shawmut National Bank, 201 Mass. 397, 407, 
408. 


find, above stated, that the plaintiff was negligent issuing 
the check sued on, and that that negligence was the direct and proxi- 
mate cause the receipt the defendant the $79.55.” 

the evidence and the admitted facts all the findings facts 
the trial judge were warranted. well established that where the 
negligence the drawer check issued deceased non-existent 
person the proximate cause the payment the check forged 
endorsement the payee that the drawer the check cannot recover 
action contract. Gloucester Bank Salem Bank, Mass. 
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the duty trustee exercise such care and skill man 
ordinary prudence would exercise dealing with his own property. 
Harvard College Amory, Pick. 446. 

For trustee forward checks beneficiary from 1892 
without examining the signatures said beneficiary when the 
checks were returned could found negligence, could also the 
failure trustee have his possession standard the signa- 
ture the beneficiary for the purpose comparison. 

The trustee here under the Letter Trust issued the Probate 
Court was bound among other obligations (a) “Render just and 
true account the income and profits said estate and your pay- 
ments and expenses oath into said court once three years 
(b) “Settle your account the expiration said trust with the 
Judge Probate, pay and deliver all balances, sums money other 
property that are due, and give possession any other estate, with 
which you are entrusted, the persons entitled thereto.” 

apparent that could have been found that due care the 
part the trustee would require inquire whether the bene- 
ficiary was alive 1933, she then being years age (see death cer- 
tificate) view the fact that the said trustee was obligated under 
the will use the money for certain charitable purposes her death. 
was not until 1938 that her death years before was discovered. 

think the finding the trial judge was warranted the evi- 
dence reported and therefore must stand. Brady Bank Checks 
(2d ed.) ss. 161, 182, 183. 


Warehouse Liens Protected from Attachment 


ruling that the Uniform Warehouse Receipts Act, 
adopted California, expressly repeals all acts parts 
acts which conflict with it, the United States Circuit Court 
Appeals for the Ninth Circuit established several important 
points which clearly determine the extent legal protection 
banks obtain through field-warehouse receipts. 

This decision utmost importance banks everywhere 
because will undoubtedly serve precedent for any simi- 
lar questions that might arise other parts the country. 
Many states now have bulk sales laws and all but four— 
Georgia, Kentucky, New Hampshire and South Carolina— 
have adopted the Uniform Warehouse Receipts Act. 
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Bankruptcy Referee’s Order Reversed Court 


Following court order adjudging Fred Williams, Los 
Angeles steel company owner, bankrupt his voluntary peti- 
tion, appeal was made jointly the Bank America and 
the Lawrence Warehouse Company. the bankruptcy hear- 
ing, the bank had filed proof secured debt, claiming secu- 
rity stock unfabricated steel for which held Lawrence 
warehouse receipts. The referee disallowed the bank’s lien 
secured claim, but accepted general claim. this 
point, the district court reversed the referee’s order and di- 
rected allowance secured claim for the bank. 


Questions Involved 


The appeal the circuit court presented, among lesser 
difficulties, the question whether bailment the steel was ef- 
fective. Whereas the bankruptcy referee inferred that there 
had been actual change possession goods, the trial 
court rejected both his finding and conclusion. The court 
ruled there had been immediate and effective delivery 
the Lawrence Warehouse Company, followed actual 
and continued change possession. 

the premises the owner proposing 
pledge his merchandise effective when done obedience 
the legal requirements,” ruled the court. 


Methods 


collateral point ruling the effectiveness bail- 
ment, the court made decision the validness the 
Lawrence Company’s bailment. this case the Lawrence 
Warehouse Company took over the borrower’s entire storage 
building, with the exception his office. The building was 
posted, inside and out, with the company’s standard “field- 
warehousing” signs. While there was considerable “Free” 
steel the warehouse bins and shelves, this was separated from 
pledged goods steel band wire. pledged steel was 
sold without due release from the bank holding the warehouse 
receipts. 

Another point special interest this case the fact 
that one the borrower’s clerks was employed the ware- 
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house company serve bonded custodian. The court held 
that since all transactions were conformity with the Ware- 
house Receipts Act, their validity was not impaired. 

immaterial,” stated the court, “that the purpose 
the warehousing enable the merchant finance himself 
the security his goods the use warehouse receipts. Such 
the primary and legitimate objective modern field ware- 
housing.” 


Warehousing Voids Transfer Notice Requirement 


further important question decided the court was 
whether non-compliance with provisions the bulk sales law 
invalidates bank’s lien goods covered field-warehouse 
receipts. 

The bankruptcy referee inferred this case that ware- 
housing was otherwise than the ordinary course trade and 
not the usual business practice the bankrupt. these 
grounds, concluded that the bank’s lien was void since notice 


the transfer had not been made compliance with the bulk 
sales law. 

This finding, too, was rejected the court which ruled 
that the Uniform Warehouse Receipts Act expressly repeals 
the transfer notice provision the bulk sales law. 


Warehouse Liens Protected from Attachment 


conclusion, the court made the following ruling: 
the case goods delivered the warehouseman the 
owner, and for which (field warehouse) receipt issued, the 
goods cannot attached otherwise levied upon while the 
possession the warehouseman, unless the receipt first 
surrendered its negotiation enjoined. 

“The inescapable implication this provision (No. 
Warehouse Receipts Act) that the goods are not subject 
attachment execution creditors the transferor after 
the warehouseman has had notice the transfer. The statute 
does more than fix the rights the holders warehouse re- 
ceipts; circumscribes well the rights creditors. 

“Indeed, the general scheme the Warehouse Receipts 
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Act achieve uniformity and effect the secure and ready 
use warehouse receipts instruments credit.” 

William Heffron, Trustee the Estate Fred 
Williams, Bankrupt Bank America National Trust and 
Savings Association and Lawrence Warehouse Company, 
United States Circuit Court Appeals, Ninth Circuit, 118 
Fed. Rep. (2d) 239. 

Further facts and the reasoning upon which the decision 


was based may read the following paragraphs quoted 
from the court’s opinion: 


Fred Williams was adjudged bankrupt his voluntary petition 
September 25, 1937. The Bank America, which shall refer 
appellee, filed its proof secured debt, claiming security cer- 
tain steel belonging the bankrupt for which held warehouse re- 
ceipts. After hearing upon objections the trustee, the referee 
made findings and entered order disallowing appellee’s claim 
secured claim, but allowing general claim. The court reversed 
the referee’s order and directed the allowance the claim secured 
claim. 


The bankrupt, wholesale and retail merchant the city Los 
Angeles, was engaged the sale unfabricated steel various kinds 
and dimensions. kept portion his inventory and maintained 
his office 633 South Anderson Street, and deliveries were made 
from this address. small part the front was occupied the 
bankrupt his office and the balance the building was used for the 
storage steel, the warehouse portion being separated from the 
office walls partitions through which there was door. 


Desiring procure credit the security his stock, the bank- 
rupt July 20, 1937, entered into leasing and field warehouse stor- 
age agreement with the Lawrence Warehouse Company, operating 
extensive system field warehouses, establish warehouse his 
premises. Under this agreement the bankrupt leased the Ware- 
house Company the building mentioned with the exception the office, 
for the yearly rental one dollar. The Warehouse Company under- 
took act custodian all goods then the premises and any 
other goods placed there, consideration the sum fifty cents 
per ton per month for goods stored which were covered warehouse 
receipts, with minimum charge $500 for the first year. con- 
spicuously marked the building, inside and out, with “No Trespassing” 
placards and with large signs bearing the name the Warehouse 
Company and statement the effect that “all commodities 
upon these premises are the custody the Lawrence Warehouse 
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Company, Lessee.” placed charge man named Rennie its 


bonded custodian. 

Rennie had previously been employed the bankrupt his ware- 
house clerk. The new employment was the same salary previ- 
ously received from the bankrupt, and part the compensation 
the Warehouse Company for its services the amount Rennie’s sal- 
ary was included. Padlocks bearing the name the Company, 
which the custodian had the only keys, were placed the entrances 
the warehouse, and the custodian kept the place locked when 
was not present. With Rennie’s permission the bankrupt had access 
the warehouse. Except that longer drove truck, Rennie 
continued the same character work had previously per- 
formed and about the warehouse premises. 


About July 28, 1937, the Warehouse Company issued non-negoti- 
able warehouse receipts the terms which acknowledged receipt 
from the bankrupt the steel therein described, and agreed hold 
subject the written order the California Bank. The receipts 
were delivered the Company the bankrupt and thereafter 
the latter delivered the California Bank collateral for present 
loan. few days later the bankrupt negotiated for loans with appel- 
lee. result the negotiations the bankrupt from time time 
caused the Warehouse Company issue additional non-negotiable 
warehouse receipts, which delivered appellee security for 
loans. ‘These, similar form the first, provided that the goods 
were held for the written order appellee. The goods covered 
receipts used the transaction with the California Bank were in- 
cluded receipts subsequently issued appellee, and the loan the 
California Bank was paid off from the new loans procured from 
appellee. 

warehouse receipts were issued, cards showing the name 
the pledgee and the amount steel covered were placed the vari- 
ous piles steel included the receipts. cards describe the 
steel number pieces and their dimensions and referred the 
warehouse receipts number. While there was considerable “free” 
steel the bins shelves, was the custom separate the free 
goods from the pledged goods steel band wire. pledged 
steel was sold without first procuring release. 

The referee inferred from these circumstances that there had been 
immediate delivery, either the Warehouse Company appel- 
lee, any the steel for which warehouse receipts had been issued, 
and that there was actual and continued change possession 
any part the goods. concluded that the transfers were con- 
structively fraudulent and therefore void against the trustee 


= 
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bankruptcy. 
conclusion. 


The referee further found that the transactions were otherwise 
than the ordinary course trade and not the usual practice and 
method business the bankrupt, hence, notice the transfers 
having been given required the bulk sales law Sec. 3440 Cali- 
fornia Civil Code,’ they were void. The court rejected this finding, 
also, but going further, held that since the transactions were had 
conformity with the Warehouse Receipts Act their validity was not 
impaired even though the transfers would otherwise have been invali- 
dated the bulk sales law. 

The first question for our determination whether there was 
effective bailment the steel the Warehouse Company. The sec- 
whether the bulk sales provision the statute has any applica- 
tion, view the terms the Warehouse Receipts Act, later en- 
acted. the latter question answered the negative, there will 
occasion consider other points discussed the appeal. 

(1) The circumstances disclose mere colorable relinquishment 
dominion over the goods, The substituted finding the trial court 
immediate delivery the Warehouse Company, followed 
actual and continued change possession, warranted the proof. 
Compare Union Trust Co. Wilson, 198 530; Security Ware- 
housing Co. Hand, 206 


The trial court rejected both the findings and the 


1“Every transfer personal property, other than thing action, ship 
cargo sea foreign port, and every lien thereon, other than mortgage. 
when allowed law, and contract bottomry respondentia, conclusively 
presumed made person having the time the possession control the 
property, and not accompanied immediate delivery, and followed actual 
and continued change possession the things transferred, fraudulent, and 
therefore void, against those who are his creditors while remains possession, 
and the successors interest such creditors, and against any person whom his 
estate devolves trust for the benefit others than himself, and against purchas- 
ers encumbrancers good faith subsequent the transfer; 

“Provided, also, that the sale, transfer, assignment stock trade, 
bulk, substantial part thereof otherwise than the ordinary course trade 
and the regular and usual practice and method business the vendor, trans- 
feror, assignor, and the sale, transfer, assignment mortgage the fixtures 
store equipment baker, cafe restaurant owner, garage owner, machinist, 
retail wholesale merchant, will conclusively presumed fraudulent and 
void against the existing creditors the vendor, transferor, assignor mort- 
gagor, unless least seven days before the consummation such sale, transfer, 
assignment mortgage, the vendor, transferor, assignor mortgagor the in- 
tended vendee, transferee, assignee mortgagee, shall record the office the 
county recorder the county counties which the said stock trade, fixtures 
equipment are situated notice said intended sale, transfer, assignment 
mortgage, stating the name and address the intended vendor, transferor, assignor 
mortgagor, and the name and address the intended vendee, transferee, assignee 
mortgagee, and general statement the character the merchandise prop- 
erty intended sold, assigned, transferred mortgaged, and the date when 
and the place where the purchase price consideration, any there be, 

” 


2Consult authorities cited Washington Review (1937), “The Theory 
Field Warehousing.” 
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There nothing McGaffey Canning Co. Bank America, 
109 Cal. App. 415, justify contrary view. 

said the McGaffey case, supra, “warehousing the prem- 
the owner proposing pledge his merchandise effective when 
done obedience legal requirements.” immaterial that the 
purpose the warehousing enable the merchant finance him- 
self the security his goods the use warehouse receipts. 
Such the primary and legitimate objective modern field ware- 
housing. Union Trust Co. Wilson, supra. 

(2) The California Warehouse Receipts Act, Deering’s General 
Laws, 1937, Act 9059, enacted 1909 and several times amended, 
expressly repeals all acts parts acts conflict with it. are 
satisfied that this statute exclusively governs the decision made 
here. 

The act defines warehouseman person lawfully engaged 
the business storing goods for profit,” and provides that “ware- 
house receipts may issued any warehouseman.” Non-negotiable 
well negotiable receipts are recognized and protected. The act 
imposes upon the warehouseman the obligation deliver the goods 
the holder the warehouse receipts, and made liable for con- 
version case misdelivery and for damages caused the non- 
existence the goods. 

condition the validity and effectiveness the receipts, the 
act does not terms implication require notice given 
the warehousing the commodities they represent. Nor notice 
creditors the bailor made prerequisite the issuance, negotia- 
tion transfer receipts. The act provides (25) that the case 
goods delivered the warehouseman the owner, and for which 
negotiable receipt issued, the goods cannot attached other- 
wise levied upon while the possession the warehouseman, unless 
the receipt first surrendered its negotiation enjoined. 

immediate signifiance here 42, providing that person 
whom receipt has been transferred but not negotiated, acquires 

thereby, against the transferor, the title the goods, subject 
the terms any agreement with the transferor.” notifying the 
warehouseman the transfer him non-negotiable the 
holder acquires the direct obligation the warehouseman hold 
possession the goods for him according the terms the receipt. 
“Prior the notification the warehouseman the transferor 
transferee non-negotiable receipt, the title the transferee the 
goods and the right acquire the obligation the warehouseman 


Here the Warehouse Company was fully informed the transfer the re- 
ceipts, and all pledged goods the warehouse were marked indicate that the 
receipts were the hands the Bank. 
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may defeated the levy attachment execution upon the 

The inescapable implication this provision that the goods are 
not subject attachment execution creditors the transferor 
—in this case the bankrupt—after the warehouseman has had notice 
the transfer. The statute does more than fix the rights the hold- 
ers warehouse circumscribes well the rights credi- 
tors. effect denies creditors essential rights conferred 
the bulk sales law. 

The right unconditionally bestowed the owner warehoused 
goods convey pledge his title transfer the warehouse 
receipt. And inadmissible suppose that the rights the 
transferee may defeated, the transferee held liable conver- 
sion, because the non-observance formalities which the act 
makes mention. Indeed, the general scheme the Warehouse 
Receipts Act achieve uniformity, and effect the secure and ready 
use warehouse receipts instruments credit, inconsistent with 
the notion that the business world must look something other than 
the observance the definite and comprehensive terms the act 
itself. Compare Jewett City Transfer Storage Co., 128 Cal. App. 
556, (2d) 351. 

conclude that the Warehouse Receipts Act repealed 3440 
far the latter might otherwise apply warehoused goods. 

The enactment 1939 3440.5 the Civil Code* may fairly 
considered move clarify existing law remove doubts 
the nature prompting the present litigation. 


4“Section 3440 this code shall not apply goods warehouse where 
warehouse receipt has been issued therefor warehouseman, defined the 
Warehouse Receipts Act, and copy such receipt kept the principal place 
business the warehouseman within the city county which located the 
warehouse which said goods are stored. Such copy shall open inspection 
upon written order the owner lawful holder such receipt.” 


Power Bank Guarantee 


Guaranties entered into banks for furtherance their 
own rights incident transactions their own busi- 
ness will enforced, notwithstanding the absence ex- 
press grant power. This was decided Dunn McCoy, 
United States Circuit Court Appeals, Third Circuit, 118 
Fed. Rep. (2d) 587. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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this case national bank made agreement which 
provided for contribution $12,500, together with simi- 
lar contributions seven other banks state bank, which 
was danger being closed. was held that the receipt 
trustee for the national bank and seven other banks 
majority the stock the bank which contribution was 
made was valid, under the statute granting national banks 
“all such incidental powers shall necessary carry 
the business banking.” the liquidating trustees 
the state bank which subsequently closed, were entitled divi- 
dends from the national bank, which also closed, based 
court reads follows: 


seem still picking the pieces. small state chartered 
bank the suburbs (Shillington) Reading, Pennsylvania, begins 
feel the pinch 1929 1932. secure its statute prescribed 
cash sells some its assets (inferentially least not otherwise 
marketable) pool comprising the clearing house (seven) banks 
Reading. Title was taken the name one Snyder, secretary that 
Association. This proved only stop-gap and further help was indi- 
cated. one the all too frequent rescue parties that era was 
organized. The stretcher bearers were the same clearing house banks 
with the addition trust company from another suburb Reading, 
Wyomissing. 

The terms and conditions rescue are embodied formal agree- 
ment dated March 29, 1932 (Exhibit A). provided inter alia for 
fund $100,000, furnished the Shillington Bank, restore its 
vanished capital and surplus and impaired (to the extent $38,000) 
deposits. This fund was furnished eight equal instalments the 
assisting banks and was each them placed the credit the dis- 
tressed bank their own institutions. This credit was evidenced 
pass books for $12,500 each. return for this credit, the Shillington 
Bank turned over 689 its 1,000 shares Mr. Snyder trustee 
under option agreement. These shares were all owned the direc- 
tors the embarrassed bank and another bank the affected sub- 
The agreement also gave the Trustee these significant powers. 
quote: 

“1. The ‘Trustee’ shall have power any and all times during 
reasonable hours make examination, either himself or/and 
such representatives, may designate writing, the affairs 
the ‘Beneficiary’ and for this purpose ‘Beneficiary’ hereby covenants 
lend all possible assistance and disclose any and all information 
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may defeated the levy attachment execution upon the 

The inescapable implication this provision that the goods are 
not subject attachment execution creditors the transferor 
—in this case the bankrupt—after the warehouseman has had notice 
the transfer. The statute does more than fix the rights the hold- 
ers warehouse circumscribes well the rights credi- 
tors. effect denies creditors essential rights conferred 
the bulk sales law. 

The right unconditionally bestowed the owner warehoused 
goods convey pledge his title transfer the warehouse 
receipt. And inadmissible suppose that the rights the 
transferee may defeated, the transferee held liable conver- 
sion, because the non-observance formalities which the act 
makes mention. Indeed, the general scheme the Warehouse 
Receipts Act achieve uniformity, and effect the secure and ready 
use warehouse receipts instruments credit, inconsistent with 
the notion that the business world must look something other than 
the observance the definite and comprehensive terms the act 
itself. Compare Jewett City Transfer Storage Co., 128 Cal. App. 
556, (2d) 351. 

conclude that the Warehouse Receipts Act repealed 3440 
far the latter might otherwise apply warehoused goods. 

The enactment 1939 3440.5 the Civil Code* may fairly 
considered move clarify existing law remove doubts 
the nature prompting the present litigation. 


4“Section 3440 this code shall not apply goods warehouse where 
warehouse receipt has been issued therefor warehouseman, defined the 
Warehouse Receipts Act, and copy such receipt kept the principal place 
business the warehouseman within the city county which located the 
warehouse which said goods are stored. Such copy shall open inspection 
upon written order the owner lawful holder such receipt.” 


Power Bank Guarantee 


Guaranties entered into banks for furtherance their 
own rights incident transactions their own busi- 
ness will enforced, notwithstanding the absence ex- 
press grant power. This was decided Dunn McCoy, 
United States Circuit Court Appeals, Third Circuit, 118 
Fed. Rep. (2d) 587. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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this case national bank made agreement which 
provided for contribution $12,500, together with simi- 
lar contributions seven other banks state bank, which 
was danger being closed. was held that the receipt 
trustee for the national bank and seven other banks 
majority the stock the bank which contribution was 
made was valid, under the statute granting national banks 
“all such incidental powers shall necessary carry 
the business banking.” Hence, the liquidating trustees 
the state bank which subsequently closed, were entitled divi- 
dends from the national bank, which also closed, based 
such agreement. 24. The opinion the 
court reads follows: 


seem still picking the pieces. small state chartered 
bank the suburbs (Shillington) Reading, Pennsylvania, begins 
feel the pinch 1929 1932. secure its statute prescribed 
cash sells some its assets (inferentially least not otherwise 
marketable) pool comprising the clearing house (seven) banks 
Reading. Title was taken the name one Snyder, secretary that 
Association. This proved only stop-gap and further help was indi- 
cated. one the all too frequent rescue parties that era was 
organized. The stretcher bearers were the same clearing house banks 
with the addition trust company from another suburb Reading, 
Wyomissing. 

The terms and conditions rescue are embodied formal agree- 
ment dated March 29, 1932 (Exhibit A). provided inter alia for 
fund $100,000, furnished the Shillington Bank, restore its 
vanished capital and surplus and impaired (to the extent $38,000) 
deposits. This fund was furnished eight equal instalments the 
assisting banks and was each them placed the credit the dis- 
tressed bank their own institutions. This credit was evidenced 
pass books for $12,500 each. return for this credit, the Shillington 
Bank turned over 689 its 1,000 shares Mr. Snyder trustee 
under option agreement. shares were all owned the direc- 
tors the embarrassed bank and another bank the affected sub- 
urb. The agreement also gave the Trustee these significant powers. 
quote: 

“1. The ‘Trustee’ shall have power any and all times during 
reasonable hours make examination, either himself or/and 
such representatives, may designate writing, the affairs 
the ‘Beneficiary’ and for this purpose ‘Beneficiary’ hereby covenants 
lend all possible assistance and disclose any and all information 


748 THE BANKING LAW JOURNAL 


concerning the affairs the ‘Beneficiary’ enable the 
fully informed regards all the financial affairs the 
‘Beneficiary.’ 

The ‘Trustee’ shall have the right under the authority granted 
him the ‘Beneficiary’ any time discuss the financial affairs 
the institution with the Secretary Banking provided acceptable 
the said Secretary Banking.” Exhibit Article pp. 50, 

the Shillington Bank was allowed remain open. 

Events moved too fast for the members this, well other 
banking fraternities. All the banks concerned were closed about 
the time the banking holiday. Two them, least, the litigants 
here, did not reopen. liquidating Trustees were appointed for 
the plaintiff Shillington Bank and conservator and receiver succes- 
sively for the defendant clearing house bank, the Farmers National 
Bank and Trust Company, national bank. 

The state bank has paid its depositors per cent, will pay them 
full, and may have some money left over for its stockholders. The 
national bank, originally the big brother, was not fortunate and has 
paid its depositors only per cent with predictions the 
future. seems have been the experience that the sooner they fail 
the higher they pay. other words, swim with the tide not against it. 
The clearing house banks exercised their option and now own the 689 
shares the old (it being reorganized) Shillington Bank. These 
shares are, course, assessable but, the same token, are not going 
assessed when the assets the bank indicate surplus due 
stockholders. 

The plaintiff-appellee, the Shillington Bank, received its dividends 
($5,343.75) March 15, 1937. that date another dividend 
$1,187.50 was declared the defendant-appellant, Farmers National 
Bank Trust Company. This, refused pay and this suit being 
brought therefore counterclaimed for the already paid dividends 
the theory mistake law. think there was such mis- 
take, are not concerned with the unsatisfactory complications 
the “payments under mistake law” doctrine. The cases are col- 
lected inter alia four interesting notes four legal 
and Banking 212, 231. 

The question for our decision has been considerably litigated. The 
cases are not accord. may stated broad terms follows: 


Banks Guarantee the Liabilities Other Banks, Yale Law 
Journal 528 (note); Corporations—Ultra Vires: Contracts—Power Bank 
Guarantee the Deposits Another Bank, Harvard Law Review 130; “Ultra 
Vires” Corporate Credit Transactions, University Pennsylvania Law Review 
479, 485 (note); Banks and Banking—Validity Agreement One Trust Com- 
pany Indemnify Another for Assuming Liabilities Insolvent Bank, Univer- 
sity Pennsylvania Law Review 219. 
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What the power co-operative banking action prompted the 
common interest preventing the impact upon public confidence 
the banking group failure member the group? con- 
ceded that legislative bodies not seem have foreseen the necessity 
for any such co-operative action. must fall back then the 
always difficult interpretation words. The words here are “all such 
incidental powers shall necessary carry the business 
lative recognition the impracticability complete prevision the 
field expressly delegated powers. similar recognition has made 
work for the courts subdivision constitutional law. The co- 
operative action fostered the banking events this and similar 
cases lies the field and takes the form guaranty. This so, 
actually not technically, irrespective the legal garments put 
the rescue party they set out their errand mercy. form 
extreme perhaps not form all would include donations, 
Evans Brunner, Mond Co., Ltd., Ch. 

general power make guaranties rarely included the statu- 
tory list general powers granted banks, Zollman, Banks and 
Banking 212, 231, above cited. Pennsylvania one time author- 
ized banks guarantee bonds secured mortgages real estate, 
208. The experience seems have been unfortunate for the 
grant was expressly repealed the Act April 22, 1937, 
819-1021. many states, however, the power issue letters 
credit forms exception this general rule. Typical statutes are: 
Ohio Gen. Code sec. 710-137 (page 1926) Oregon Code Ann. (1930) 
25-527 (6). Such letters are essence only guaranties, Zoll- 
man, Banks and Banking (1936) 5104; Finkelstein, Legal Aspects 
Commercial Letters Credit (1930) 32, 33, 38, 39; McCurdy, 
Commercial Letters Credit, Harvard Law Review 539. ‘The 
absence express grant power, however, has not prevented the 
enforcement guaranties which the courts would characterize hav- 
ing been entered into banks for the furtherance their own rights 
incident the transaction their own business.* Under the 
applications this flexible rule, clear that order protect 
authorized loans, bank may ordinarily guarantee its debtors’ 
other creditors that their pre-existing subsequently created loans 


Analogy exists allowance donations for intangible benefits necessary 
expenses tax returns, American Rollins Mill Co. Commissioner, Cir., 
314; contra, Helvering Evening Star Newspaper Co., Cir., 604, 
certiorari denied 296 628, Ct. 151, Ed. 446. 


Michie, Banks and Banking sec. 33; Michie, Banks and Banking sec. 163. 
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will bank may also guarantee the quality its debtor’s 
goods order induce potential purchaser those goods 
assume the warrant the quality goods order realize 
collateral security already guarantee payment 
note which the obligation another, this necessary dispose 
its own paper and securities and the guaranty the liabilities 
another bank, accompanied receipt assets, may upheld 
incidental the exercise the power either purchase and discount 
paper and securities buy and sell coin and the 
other hand, banks are not permitted guarantee the business accounts 
their 

There can doubt the impact confidence, which 
spoke earlier. closed bank surely followed withdrawals from 
open banks the day This happens not only from 
apprehension but also from altruism—friends may have frozen funds. 
Should the depositors and stockholders fortunate enough escape 
either the vis major the financial world the folly those who 
practice its arts endanger their own security? analogy the 
flood, fire, and pestilence the physical world seems more than per- 
suasive because here there element There the 
individual must yield the community and accept his losses philo- 
sophically. the bank owner and creditor must make some sacri- 
fices least. 

The criteria governing the extent that sacrifice come readily 
the guaranty bare, unsecured return for tangi- 
ble benefit? that benefit proportionate the risk loss? the 


Allis-Chalmers Mfg. Co. Citizens’ Bank Trust Co., C., 316; Nor- 
ton Grocery Company People’s National Bank, 151 Va. 195, 144 501; Second 
National Bank Fidelity Co., Cir., 266 489; contra: Howard Foster 
Co. Citizens’ National Bank, 133 202, 758; First National Bank 

Exchange Bank Roland, Tex. Civ. App., 240 679. 


National Bank Sharood Co., Cir., 567; Taylor Hemp- 
hill, Tex. Civ. App., 238 986. 


International Harvester Co. State Bank Upham, 632, 166 
507; Collings Guarantee Trust Co., C., Supp. 462; People’s Bank 
Manufacturers’ Bank, 101 181, Ed. 907. 

Schofield State National Bank, Cir., 282. 

Rice Hutchins Atlanta Co. Commercial Nat. Bank, Ga. App. 
999; Healey Son Stewardson Nat. Bank, 285 Ill. App. 290, 
858; contra: Wasson American Can Co., 189 Ark. 354, 241. 

Willis and Chapman, The Banking Situation, 367; Sprague, History Crises 
Under The National Banking System, 45, 112, 142, 170, 314. 

714, Am. Dec. 190; American Print Works Lawrence, 590, 
Dec. 420; Keller City Corpus Christi, Tex. 614, Am. Rep. 613; 
Bowditch City Boston, 101 16, Ed. 980; Field City Des Moines, 
Iowa 575, 577, Am. Rep. 46; Pamphlet, The Law Necessity (Bisbee 
Deportation case, State Arizona Wootton [32 Ariz. 203, 256 1055]), 
published Bureau Information (Arizona), pp. 30-43. 
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guarantee limited amount? Does include minimization man- 
agement? Does perpetuate weak institution overbanked 
community? entail, beyond, the loss the guaranty and 
endanger the solvency the guarantor? 

Searching for these criteria the principal case, what find? 
There real tangible benefit because the value the collateral 
shares depends the outcome the original risk. provi- 
sion for supervision and appellant’s thereof moved quote 
it. The guarantee exactly limited the rather negligible sum 
$12,500. There evidence how far that negligible sum affected 
the stability institution that afterwards did fact fail. The 
record also bare testimony the banking posture Reading 
and its environs and the superfluity the plaintiff and the conse- 
quent unwisdom its continuance not appear. 

that showing uphold the contract and align ourselves with 
those courts which deprecate the arguments hindsight. per- 
haps significant that only those institutions whose custodial status re- 
quires advice seem seek repudiate this type contracts. 
Those who survive stick their bargains and give intimation 
the judgment the banking world. accept that judgment 
the principal case. 

need hardly add our agreement the view appellant’s’ coun- 
sel that the possibility benefit the Shillington Bank’s other stock- 
holders (outside the 689 shares pledged and finally bought the 
defendant) bridge that should not crossed until arrival thereat. 

The judgment the district court affirmed. 


Collecting Bank May Accept Payment Draft 
Check 


Instructions bank which draft was forwarded for 
collection, surrender draft and attach bill lading and in- 
voice only payment draft, were not the equivalent 
instructions surrender documents only payment draft 
cash, and under Pennsylvania Bank Collection Code 
1931, bank could accept payment check. This was decided 
the case Bunge First National Bank Mount Holly 
Springs, Pa., United States District Court, 
vania, Fed. Supp. 119. 


similar decisions see Banking Law Journal Digest (Fifth 


Edition) §306. 
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seller pulp deposited sight draft together with 
bill lading and invoice trust company. The latter for- 
warded these documents bank for collection and remit- 
tance, accompanied “Collection Form” addressed the 
bank, which contained the following printed notice: “If not 
paid when due please return notes and clean drafts but hold 
documentary items informing immediately reason for 
non-payment. Deliver documents only payment drafts, 
unless otherwise instructed us.” bank accepted the 
buyer’s check payment the draft with bill lading at- 
tached and promptly presented the check for payment. 
dishonor the check, the bank immediately returned all docu- 
ments involved the trust company. 

The seller contends that the bank should have delivered 
the bill lading the buyer only upon receipt cash the 
amount the draft, and failing this duty, the bank liable 
debtor the seller, regardless negligence, for the face 
amount the draft for money had and received. 

The court found that the bank exercised ordinary care 
accepting the check payment the draft and bill lading 
from the buyer, which was reputable business concern the 
community and with which the bank had dealt satisfactorily 
prior occasions. Furthermore, the seller was revested with 
all rights had before commencement the transactions, and 
was restored his original position. Hence, under 
vania Bank Collection Act 1931, the bank was not liable 
the seller debtor for money had and received because the 
buyer’s non-payment the check. The following paragraphs 
are quoted from the court’s opinion: 


Plaintiff takes the position that the Bank Collection Act 1931, 
case. The argument advanced that the Act applies only trans- 
actions involving “clean” paper, such bills, drafts notes, and not 
those involving “special” paper, such bills lading with sight 
drafts attached. From definitions and terminology the act does 
not appear there was any intent differentiate between these 
classes items, and least one case has applied the act where sight 
draft with bill lading attached was involved. Commercial 
Trust Co., No. Pa. Dist. Co., 113. The Act sufficiently 
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broad scope and does apply transactions involving “special” 
paper the type here question. 

Defendant’s point that there privity parties here based 
its argument that defendant bank was not agent plaintiff for 
collection the draft, but solely responsible its immediate forward- 
ing bank. Such not the law. Section the Bank Collection Act 
Pa. 213, provides that where item deposited for 
collection the bank deposit shall the agent the depositor for 
its collection and each subsequent collecting bank shall sub-agent 
the depositor. This establishes the privity parties necessary for 
the maintenance this suit. 

Plaintiff’s contention that defendant bank should have demanded 
cash before surrendering the bill based upon well settled 
principle the law merchant, and also upon plaintiff’s allegation that 
defendant was here specifically instructed surrender documents only 
upon receiving cash amount the draft. has always been the 
rule under the law merchant that bank receiving bill lading with 
sight draft attached should surrender the bill lading only upon pay- 
ment the draft money, Stewart Pen Argyl National Bank, 307 
Pa. 328, 335, 161 327; Federal Reserve Bank Richmond 
1261; Bradley Lumber Co. Bradley County Bank, Cir., 206 41; 
Banks Banking, 243, and for failure demand pay- 
ment before surrender the papers involved, the collecting bank 
liable for any loss caused its negligence, Stewart Pen Argyl Na- 
tional Bank, 307 Pa. 328, 335, 336, 161 327. Ordinarily this 
would mean that the collecting bank would liable for the face amount 
the draft, since, regardless any equities the parties concerned, 
the collecting bank would have right demand less than the face 
the draft before surrendering the documents. Fifth National Bank 

These rules the law merchant have been altered Pennsylvania 
enactment the Bank Collection Act 1931, 1931 Pa. 568, 
Section the Act, Pa. 220, provides that where ordinary 
care exercised, any agent collecting bank may receive payment 
item, without becoming responsible debtor therefor, lieu 
money, the check the drawee payor upon another bank. Credi- 
ble evidence was produced satisfy the court that defendant bank 
used ordinary care and was not negligent the handling this trans- 
action. The bank had dealt satisfactorily with the paper company 
prior occasions, and the paper company was reputable business con- 
the community. Defendant bank had reason believe that the 
paper company’s check would honored the bank upon which 
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was drawn. exercised ordinary care, the defendant bank 
comes within the protection section the Bank Collection Act 
and not liable the plaintiff debtor for money had and 
received. 

should noted also that defendant promptly presented the 
paper company’s check for payment, and upon its dishonor, immedi- 
ately returned the forwarding bank (and ultimately the plaintiff 
shipper) all documents involved, thereby revesting the plaintiff all 
the rights had before undertook the transactions here involved, 
and thereby restoring him his original position. Plaintiff thus shows. 
loss resulting from any act omission defendant bank and hence 
not entitled recover from it. Hamburger Brothers Co. Third 
National Bank Trust Co., 132 Pa. Super. 421, 430, 200 696; 
Lipshitz Lindsay National Bank, Tex. Civ. App., 874. 
Actual loss must shown even though plaintiff elects sue assump- 
sit rather than trespass for negligence. Hamburger Brothers 


Co. Third National Bank Trust Co., 132 Pa. Super. 421, 430,. 


200 696. 

Throughout his briefs filed with the court plaintiff has insisted that 
defendant bank was specifically instructed surrender documents only 
upon receipt cash amount the draft. This would alter the sit- 
uation under proviso section the Bank Collection Act 1931, 


but the contention not borne out the record any evidence: 


whatsoever. The instructions were surrender documents only upon 
payment the draft. There were instructions surrender docu- 


ments only upon payment the draft cash, and seen above, the 


Bank Collection Act permits the type payment which defendant 
bank accepted. 


For the foregoing reasons, ordered that judgment and is- 


hereby directed entered for defendant the above action, to- 
gether with his costs herein. 


Bank Credit Available for Defense Needs 
Bill 
Known the 
Assignment Claims Act 


assist the national defense program, Congress has 


amended sections 3477 and 3737 the Revised Statutes 


the bill 10464, which permits the assignment claims. 
under public contracts bank, trust, other financing 


eae sat 
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institution. authorizes “bankable under which 
manufacturers will able bid for contracts for supplies 
the Army, Navy Procurement Division the United States 
Treasury and assign the contracts bank security for 
advance credit enable them either expand their plant 
facilities, and purchase raw materials, any necessary 
way facilitate fulfillment the contract. 
The bill follows: 


“To assist the national defense program amending sections 
3477 and 3737 the Revised Statutes permit the assignment 
claims under public contracts. 

“Be enacted the Senate and House Representatives the 
United States America Congress assembled, That sections 3477 
and 3737 the Revised Statutes amended adding the end 
each such section the following new paragraph: 

“The provisions the preceding paragraph shall not apply 
any case which the moneys due become due from the United 
States from any agency department thereof, under contract 
providing for payments aggregating $1,000 more, are assigned 
bank, trust company, other financing institution, including any 
Federal lending provided, 


the case any contract entered into prior the date 
approval the Assignment Claims Act 1940, claim shall 
assigned without the consent the head the department 
agency concerned 


“2. That the case any contract entered into after the date 
approval the Assignment Claims Act 1940, claim shall 
assigned arises under contract which forbids such 
assignment. 


“3. That unless otherwise expressly permitted such contract any 
such assignment shall cover all amounts payable under such con- 
tract and not already paid, shall not made more than one 
party, and shall not subject further assignment, except that 
any such assignment may made one party agent trustee 
for two more parties participating such 


That the event any such assignment, the assignee thereof 
shall file written notice the assignment together with true 
copy the instrument assignment with— 


the general Accounting Office, 


THE BANKING LAW JOURNAL 


the contracting officer the head his department 
agency. 


the surety sureties upon the bond bonds, any, con- 
nection with such contract, and 


“d. the disbursing officer, any, designated such contract 
make payment. 


“Notwithstanding any law the contrary governing the validity 
assignments, any assignment pursuant the Assignment Claims 
Act 1940 shall constitute valid assignment for all purposes. 


“Any contract entered into the War Department the Navy 
Department may provide that payments assignee any claim 
arising under such contract shall not subject reduction set-off 
and provided such contract such payment shall not 
subject reduction set-off for any indebtedness the assignor 
the United States arising independently such contract. 


“Sec. This Act may cited ‘Assignment Claims Act 


Some Reservations the State 
Street Trust Company Case 


Article Written James Dohr, and Reprinted from the 
September, 1940, Issue The Journal Accountancy 


(Editor’s Note: The decision the State Street Trust Company Ernst 
which this article based was reported The Banking Law Journal, Vol. 55, 
Page 557.) 


State Street Trust Company Ernst, al. [278 104], the 
New York Court Appeals passed upon the legal responsibility 
firm public accountants, holding substance that certain acts the 
accountants were, under the circumstances, such raise ‘‘an infer- 
ence fraud’’ their part and make possible recovery ‘‘third 
party’’ for loss alleged have been sustained result thereof. The 
decision has undoubtedly received widespread consideration account- 
ants and others; view the great prestige the New York Court 
Appeals, its holding will probably studied and cited many times 
the future lawyers cognate litigation. important, therefore, 
that the opinion understood and for the further reason that the 
opinion contains number disquieting features—so disquieting 
fact that the careful student impelled study the record con- 
taining the testimony and exhibits. regrettable this connection 
that the defendant-accountants did not see fit put their case, with 
the result that the complete facts are not available. Enough appears, 
however, indicate the necessity critical review the facts 
the case and the Court’s conclusions thereon. 


The Facts 


January 19, 1929, Greenstein, president Pelz-Greenstein, com- 
mercial factors, presented himself the offices the plaintiff trust 
company Boston order obtain line credit and loan 
$300,000. was theretofore completely unknown the trust com- 
pany, but letter introduction from New York bank. 
the nature the Pelz-Greenstein business detail, 
presented ‘‘estimated balance-sheet’’ (not audited) the business 
December 31, 1928, showing capital stock and surplus over 
$3,000,000. asserted among other things that his company’s ac- 
counts receivable were insured; that had loans lines credit with 
various banks around the country, which named, amounting 
$2,900,000 (although his own financial statement showed bank loans 
outstanding December 31, 1928, $4,275,000) that its notes were 
guaranteed himself and two other stockholders whose 
combined ‘‘means’’ were about $800,000; and that the company was 
757 
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beneficiary under life-insurance policies his own and another stock- 
holder’s life aggregating $800,000. stated further that the com- 
pany’s accounts for 1928 were being audited the defendant-account- 
ants, and that the course reasonable time certified financial 
ments would submitted. The trust company took the request under 
advisement. 

After Greenstein left, the trust company’s representatives discussed 
the matter and concluded that line credit would extended and 
that time loan would made until the certified, financial statements 
were received. They decided, however, that demand loan would 
made, and January 30, 1929, they advised Pelz-Greenstein accord- 
ingly. the interim they had addressed letters inquiry the other 
lending banks, receiving satisfactory replies; they checked with the 
Federal Reserve Bank Boston the eligibility the Pelz-Green- 
stein paper for rediscount with that institution, and were advised that 
such paper would eligible long the financial condition was 
indicated the estimated balance-sheet; they checked with 
another Boston bank which had loans outstanding Pelz-Greenstein, 
receiving satisfactory reply except that they were advised, among 
other things, that ‘‘The loan the credit department does not 
seem too good.’’ This seems have been the extent their in- 
vestigation, and February 1929, the demand loan $300,000 was 
made. suggested everyone involved that Pelz and Greenstein 
were deliberately dishonest; conceded that the company’s accounts 
were many respects false, and that was hopelessly insolvent when 
the loan was made. Thus the trust company, without any assistance 
from reliance any public accountant, was ‘‘taken for ride.’’ 

April 1929, Greenstein called the trust company again; 
filed balance-sheet December 31, 1928, and income statement 
for the year 1928, certified the defendant accountants (the state- 
ment hereinafter referred the ‘‘condensed statement’’ because 
was entitled) renewed his request for the line credit and the 
time loan. The trust company again took his request under advise- 
ment, and Greenstein left. 

The trust company’s representatives thereupon studied the balance- 
sheet the condensed statement, and one their number, who was 
certified public accountant, made detailed comparison the con- 
densed balance-sheet with the estimated balance-sheet theretofore filed 
Greenstein January 19, 1929. the trial the representatives 
the bank testified substance that they that the two 
statements were ‘‘substantially comparison the 
two documents, which further reference will made below, indicates 
that they were far from justified this conclusion. any event, they 
made further inquiry except write letter inquiry Pelz- 
Greenstein with reference the item subscriptions receivable ap- 
pearing the the demand loan was replaced three- 
months loan April 1929. 

May 1929, the accountants delivered Pelz-Greenstein their 
letter addressed the company, setting forth the scope the audit 
and containing number comments various phases the com- 
pany’s financial condition and earnings, (2) balance-sheet De- 
31, 1928, identical, except for certain minor matters arrange- 
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ment only, with the condensed statement, (3) income and surplus 
account for the year ending December 31, 1928, identical, except for 
certain elaborations expense classifications, with the condensed state- 
ment, and (4) schedules cash deposit, commission accounts re- 
ceivable, notes payable, and drafts payable. There was nothing un- 
usual the form this document, and while contained important 
explanations of, and comments on, the financial statements, 
sense the word contradicted altered the condensed statement. 

July 1929, the loan was renewed for another three months. 
October 1929, the trust company received from Pelz-Greenstein, 
apparently without request its part, balance-sheet (not audited) 
June 29, 1929. October 9th the loan was renewed for further 
period three months, and January 1930, was again renewed. 
The trust company’s representatives testified that before each renewal 
they ‘‘studied’’ the condensed balance-sheet and that they relied 
granting the extensions. There evidence that they ever re- 
quested copy the auditor’s report more recent financial state- 
ment, any other additional information, and this despite the fact 
that the stock-market upheaval 1929 occurred the interim. 

Thereafter Pelz-Greenstein (whose name had been changed Con- 
solidated Factors Corporation) went into bankruptcy, and the final 
settlement its affairs the trust company emerged with loss over 
half its loan, about $173,000. 

The trust company brought suit against the accountants. 
parties’’* they were required prove, under the rule Ultramares 
Touche [255 88], that the accountants had committed fraud 
that the accountants’ acts amounted one the recognized substi- 
tutes therefor, i.e., they had prove: 


(a) That the accountants’ statement was deliberately and intentionally 
recklessly dishonest (fraudulent), 

(b) That the accountants made pretension knowledge knowl- 
edge there was 

(c) That the accountants’ opinion was based grounds flimsy 
lead the conclusion that there was genuine belief back it, 

(d) That their audit was negligent justify finding that they 
had genuine belief its adequacy. 


other words, the trust company could not recover showing that 
the accountants were negligent that they had exercised bad judgment. 

the conclusion the plaintiff’s case, the defendant moved dis- 
miss. When the trial judge reserved decision this motion, the de- 
fendants rested without calling any witnesses. The court permitted the 
ease jury, which rendered verdict for the plaintiff. The 
trial judge thereupon granted motion set aside the verdict, which 
being ‘‘clearly against the weight the credible evi- 
dence the and directed verdict for the defendants. Upon 


*Under the New York rule “third party” anyone other than (a) the client 
who made the contract with the accountant, (b) any successor interest such 
client as, for instance, assignee, surety, trustee bankruptcy, receiver, 
“beneficiary” the contract, that term defined under the New 
York cases. bank making loan client “third even 
though the accountant knows that his statement used for credit purposes. 
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appeal the Appellate Division, with five judges sitting, unanimously 
affirmed (251 App. Div. 717). appeal the Court Appeals the 
decision was reversed the basis majority opinion written 
Judge Finch (three judges Judge Crane, Chief Justice, and 
Judge Lehman, now Chief Justice, dissenting). The majority must 
have had some qualms the matter since they ordered new trial, 
although indicated above the jury had already brought verdict 
for the plaintiffs which might have been reinstated. 

appears, therefore, that eight out the twelve judges who con- 
sidered the matter were the opinion that the trust company should 
not recover. 


The Majority Opinion 


holding that jury might properly find that the acts the 
countants amounted intentional misrepresentation one the sub- 
stitutes therefor, the majority opinion relies the following: 


their full report, thereby ‘‘suppressing’’ certain facts. 

The failure the accountants provide larger reserve the 
commission accounts receivable which were shown current assets 
despite the fact that the accountants knew such accounts ‘‘in- 
active during the year and slow 

The failure the accountants, view certain information before 
them, provide larger reserves for uncollectibles. 


The failure the accountants provide reserve certain com- 
mission accounts shown ‘‘below the line’’ which were designated 
them ‘‘inactive and liquidation.’’ 

The failure the accountants investigate certain conditions be- 
eause their reliance statements made them the manage- 
ment. 


addition, the majority opinion holds that the conduct the ac- 
countants was least heedless and reckless determining the allow- 
ance made for doubtful accounts and discounts. 

indicated above, careful reading the majority opinion gives 
rise number questions, which may briefly follows: 


Judge Finch states that Pelz-Greenstein was hopelessly insolvent 
the time when the demand loan was made. also states that the 
trust company had known this condition ‘‘there evidence from 
which can found that that time full payment the loan 
‘eould have been obtained.’’ This statement raises question 
how unsecured loan can recovered its entirety from com- 
pany which ‘‘hopelessly 


The trust company’s representatives testified that the condensed 
balance-sheet December 31, 1928, was relied the making 
the time loan and the various renewals thereof. This raises ques- 
tion the conduct the trust company. Assuming that reliance 
was properly placed the condensed financial statement April 
29, 1929, under what was the trust company, extend- 
ing short-term loan, entitled rely the same statement, without 
further information, making the extension July 
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making the extension October 1929? making the extension 
January 1930, particularly view the fact that the panic 
1929 had occurred the interim? 

sustain his ‘‘inference fraud,’’ Judge Finch relies strongly 
upon the fact that the accountants, having sent their client cer- 
tified balance-sheet April 1929, waited until thirty days later 
before they sent what calls ‘‘covering letter’’ ‘‘letter 
containing further information, all which the ac- 
countants had their possession the time when the original 
balance-sheet was sent. Judge Finch indicates that this was done 
deliberately, referring the fact that the accountants ‘‘allowed’’ 
period thirty days elapse before sending the covering 
that they ‘‘held the covering letter; that they were posses- 
sion information which they ‘‘totally suppressed’’ the certified 
balance-sheet and disclosed Pelz-Greenstein ‘‘alone’’; that they 
were guilty act which was equivalent ‘‘active misrepresenta- 
This raises question the under which 
accountants would conduct themselves and what possible 
motive they could have had for such conduct, particularly view 
the fact, conceded Judge Finch, that the condensed balance- 
sheet and the balance-sheet attached the ‘‘covering letter’’ were 
substantially identical. 

Referring the so-called ‘‘covering Judge Finch makes the 
point that the loan the plaintiff was made long before this letter 
was even sent. For that matter, appears that the loan was made 
before the trust company had any representations from the account- 
ants. 

Referring account the condensed balance-sheet called ‘‘Com- 
mission Accounts Receivable—Secured Merchandise,’’ appearing 
shown the accountants current asset, Judge Finch argues 
that the accountants knew, indicated their ‘‘covering letter,’’ 
that very large proportion these accounts comparatively 
inactive during the year and appeared slow This 
raises question how accountant could possibly show such 
item current asset knowing that large portions thereof were 
inactive and slow collection. matter fact, the accountants 
showed another item the statement entitled ‘‘Commission Account 
Advances—Inactive and amounting $215,124.72, 
which Judge Finch later refers. This item was not shown 
current asset, and one immediately taken with the suspicion that 
Judge Finch confused the two accounts. 

Judge Finch criticizes the accountants for relying upon information 
given them Pelz-Greenstein. This raises question the ex- 
tent which accountants may rely upon information given them 
people whose trustworthiness they have reason doubt as, for 
instance, this case, people whose was such that they could 
get unsecured loan $300,000 from prominent trust company. 
Judge Finch states that ‘‘investigation’’ would have disclosed the 
fact that certain accounts receivable were fictitious. The question, 
course, whether investigation, which would within the 
ambit accountant’s duty exercise due eare, would have re- 
vealed the fictitious accounts. 
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the trust company’s comparison the condensed financial 
statement with the uncertified balance-sheet, Judge Finch points out 
that the only ‘‘substantial between these balance-sheets 
was that the accountants listed number items noncurrent 
assets while the estimated balance-sheet showed such items current 
assets. concludes, therefore, that the certified balance-sheet sub- 
stantially corroborated the estimated balance-sheet. Since the differ- 
ence between current and noncurrent assets the very essence 
the making short-term loans, question raised whether 
the certified balance-sheet could said corroborate the estimated 
This important because the original loan was made 
without certified statement, and the certified statement was such 
put the trust company notice, could not said have 
properly relied the certified balance-sheet converting the demand 
loan into time loan. 

Judge Finch states that the accountants knew that Pelz-Greenstein 

was seeking line credit and that the original note, granted, 

extended subsequently.’’ Since when has become pos- 

sible for accountants predict what will happen the future, and 

how long after its date may bank rely financial statement 
extending short-term loan? 


The foregoing questions are particularly pertinent view the 
fact that Judge Lehman the minority opinion found substance 
that the accountants were instance guilty anything more than 
errors judgment. 


What the Record Shows 


indicated above, the questions raised result reading 
the majority opinion suggest that examination made the 
record appeal. careful study this document, which includes 
the testimony and the exhibits introduced evidence, suggests the fol- 
lowing comments with respect the various items set forth above: 


Judge Finch stated, Pelz-Greenstein was hopelessly insolvent 
the time when the original loan was made. his further state- 
ment that ‘‘there evidence from which can found that that 
time full payment the loan could have been obtained,’’ such 
evidence has been found. the trust company, learning the fraud 
immediately after the was made, had insisted upon and obtained 
repayment, such repayment would have involved preference 
insolvent debtor which could have been set aside. would seem, 

therefore, that the possibility full recovery the trust company 
entirely matter conjecture. This extremely important be- 
cause the loss was sustained before the receipt the condensed 
statement, there would basis whatsoever fur charging the ac- 
with the loss. 

stated above, the trust company’s representatives testified that 

they ‘‘relied’’ upon the condensed statement converting the de- 

mand loan into time loan and each renewal the latter. care- 
ful reading the record makes difficult understand the testi- 
mony the trust company’s representatives this connection. The 
conduct the trust company extending the loans without further 
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and more up-to-date information was careless, say the least; the 
renewal loan January 1930, the basis balance-sheet 
over year old can scarcely regarded intelligent banking. 
view the trust company’s conduct, difficult understand 
why should allowed recover from the accountants when 
did little help itself. 

Judge Finch appears have completely misunderstood the signifi- 
the condensed statement and the accountants’ report. 
countants customarily issue certified balance-sheet advance 
their full report. This what happened the instant case, and the 
balance-sheet the report was, indicated above, for all practical 
purposes identical with that the condensed statement. The record 
barren any evidence that the full report was withheld delib- 
erately that any time was elapse before filing it; that 
any information was ‘‘suppressed’’; that there was any ‘‘active 
Since Judge Finch was mistaken this con- 
nection and since relied largely upon this evidence for his ‘‘in- 
ference fraud,’’ his case collapses when the facts are properly 
understood. 

There point emphasizing that the so-called 
was not sent until after the loan had been made, because the loan 
had also been made before the trust company had the condensed 
financial statement. 

With respect the failure the accountants set larger 
reserve the commission accounts receivable, Judge Finch has 
clearly erred. has simply applied statements the accountants’ 
report relative the commission account advances $215,124.72 
another item the balance-sheet which had application 
whatsoever. 

The question the extent which accountants may rely upon state- 
ments made them their clients best difficult one. Prob- 
ably rule should developed the effect that accountants may 
rely only where there independent means investigation. 
this case, however, Pelz-Greenstein had good reputation and 
were able obtain unsecured loans over $4,000,000 from number 
leading banking institutions. These banks relied their state- 
ments; that the plaintiff relied thereon shown the fact that 
made loan without having received audited statement. 

above, Judge Finch’s statement that 
would have disclosed the fictitious character certain accounts does 
not itself dispose the question. accountant under legal 
duty exercise due care, and despite the exercise such care 
the accounts turn out fictitious, the accountant not negligent 
and certainly has perpetrated fraud. Whether not the in- 
vestigation the accountants was adequate can determined only 
consideration all the facts the case. 

The testimony the trust company’s representatives that there was 
substantial agreement between the estimated balance-sheet submitted 
Pelz-Greenstein and the condensed balance-sheet submitted 
the accountants follow. There were number differ- 
ences between the two statements, which the most important was 
the classification assets between and fixed. The esti- 
mated balance-sheet, fairly interpreted, showed assets 
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$7,666,000 and current liabilities $4,550,000. The condensed 
balance-sheet showed current assets $6,613,987 and current lia- 
bilities $4,728,811. That the trust company’s representatives un- 
derstood the asset classification the condensed balance-sheet 
shown conclusively the manner which they transcribed 
their own record. Despite this substantial discrepancy, the trust com- 
pany made further inquiry, and its representatives, including 
certified public accountant, assert that there was material 
ence between the two balance-sheets. 

Judge Finch’s statement that the accountants knew that the original 
note, granted, would extended, not borne out the record. 


Conclusion 


Bearing mind that the plaintiff could not recover for negligence 
the part the accountants, seems amply evident that their 
duct this case was not such raise inference fraud any 
the substitutes therefor upon which ‘‘third party’’ can recover. 
indicated above, the majority opinion patently mistaken the 
two items upon which the majority relied most strongly. fair read- 
ing the testimony indicates that worst the accountants were neg- 
ligent; best the trust company was equally so. far the 
decision affects the integrity the accountants, serious injustice has 
been done. addition, there are facts here the basis which 
might said that the trust company fairness should allowed 
recover from the accountants. perfectly clear that the trust 
company made loan, before received any financial statement from 
the accountants, company which was hopelessly insolvent the 
time. When such statements were received they differed enough from 
the estimated balance-sheet put the trust company notice and 
require further inquiry. the reliance the trust company 
the condensed statements the subsequent renewals the loan can 
justified. 

whether not the accountants were negligent, the record 
the whole not because, indicated above, the defendants 
rested (quite properly, since fraud had been proved) without put- 
ting their case. The negligence question, therefore, fairly 
answered without detailed study the full facts. 
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BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


STATUTORY LIABILITY STOCKHOLDER 
CONSOLIDATED NATIONAL BANK 


Dixon Cannon, United States District Court, South Carolina, 
Fed. Supp. 626 


Under the National Banking Act, stockholder consolidating 
national bank, wishing avoid becoming stockholder consoli- 
dated national bank, must within due time assent from the proposed 
and the absence such dissent, all stockholders 
the consolidating banks become stockholders the consolidated bank 
and liable contingent superadded 

trust estate certain shares national bank stock pur- 
suant will bequeathing such stock trustee ‘‘to hold the said 
estate and pay over the income herein directed.’’ Subsequently, 
the bank stock was exchanged for stock consolidated national 
bank pursuant plan consolidation. was held that since the 
trustee did not dissent from the legal consolidation the bank with 
another national bank, the trust estate legally title the 

consolidated national bank stock received pursuant the terms 
the consolidation, make the estate liable for the superadded 
stockholders’ liability suspension the consolidated bank. The 
consolidation the national banks under the National Banking Act 
did not new and independent bank, and the exchange 
stock pursuant the plan consolidation did not result new 
investment new and independent corporate venture. 


Action Dixon, receiver the First National Bank 
Spartanburg, C., against the Southern Trust Company, trustee 
the estate Sloan, deceased, and others, recover the trust 
estate created under the will Sloan, deceased, stock assessment 
duly levied the Comptroller the Currency against capital stock 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1440. 
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such bank, registered the name the trust estate. Subsequent the 
commencement the action, Simpson Cannon was duly substituted 
trustee the trust estate succession the Southern Trust Com- 
pany. Such substituted trustee was appropriate order made party 
the action. 

Judgment for the plaintiff. 

Donald Russell, Spartanburg, C., for plaintiff. 

Martin, Greenville, C., and Perrin Tinsley and Evans, 
Galbraith all Spartanburg, C., for defendants. 


LUMPKIN, D.J.—This action, heard before agreement with- 
out jury upon agreed stipulation facts hereby adopted find- 
ings fact herein under Rule (a), Rules Civil Procedure, 
following section involves the right the plaintiff 
receiver the insolvent First National Bank Spartanburg, South 
Carolina, recover the trust estate created under the will 
Sloan, deceased, stock assessment duly levied the Comptroller the 
Currency against 185 shares the capital stock such insolvent na- 
tional bank, registered its suspension the name said trust estate. 

stated, the facts out which the action arises have been stipu- 
lated and are not dispute. far pertinent the solution the 
scle legal issue presented, these facts may tersely summarized. 
1906, Sloan, late resident Spartanburg, South Carolina, died 
testate and his will, duly admitted probate Spartanburg County, 
South Carolina, bequeathed, along with other assets, shares the 
stock the American National Bank Spartanburg the 
Southern Trust Company trustee ‘‘to hold the said estate and pay 
over the income herein Such trustee retained this stock 
the American National Bank until 1931, when the American National 
Bank and the First National Bank, both national banking associations 
operating the City Spartanburg, duly consolidated compliance 
with the provisions Section 33, A., under agreement 
which gave each stockholder the American National Bank 214 
shares, par $50, the consolidated bank and each stockholder the 
First National Bank one share, $50 par, the consolidated bank, for 
each share, $100 par, theretofore held him the First National Bank. 
The consolidated bank functioned under the name, First National Bank 
Spartanburg, South Carolina. 

When notified the consolidation, the trustee the estate involved 
did not dissent therefrom take away any steps secure appraisal 
its stock owned the American National Bank. After the consoli- 
dation became effective, the trustee accepted and received 185 shares 
the capital stock the consolidated bank pursuant the terms the 
consolidation. This stock was duly registered the name the trustee 
and continued registered until June 25, 1932, when consolidated 
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bank suspended. Following such suspension, the Comptroller the 
Currency levied one hundred per cent assessment against the stock- 
holders the bank. When this assessment was not paid the imme- 
diate trust, this action was instituted. Joined defendants were the 
trustees said estate well the beneficiaries thereof. 

conceded both the plaintiff and the defendants that these 
facts present but single legal issue. Such issue, stated the brief 
the defendants, is: Southern Trust Company, trustee the 
Estate Sloan, legally acquire title any stock the consoli- 
dated bank, make the estate liable for the superadded stock- 
holders’ more directly, the clear-cut question 
herein is: Was the trust estate herein stockholder the said First 
National Bank its suspension? 

The conclusion seems inescapable that the trust estate was stock- 
holder the said First National Bank its suspension and liable 
the assessment levied against the 185 shares stock such bank regis- 
tered its (the trust estate’s) name the closing the bank. The 
trust estate originally received from its settlor shares stock the 
American National Bank. That stock held subject all the provi- 
constitutes ‘‘by itself complete system for the establishment and gov- 
ernment national banks.’’ Cook County National Bank United 
States, 1882, 107 445, 448, Ct. 561, 564, Ed. 537. All 
the terms that Act are read into the ownership said stock 
the trust estate and must included within the conditions that own- 
ership originally imposed the trust instrument from which the 
trust derives its powers. Included among the terms such 
which the trust estate’s ownership was subject, was Section 33, 
U.S. A., virtue which national banks may duly consolidated. 
When national banks are being consolidated under such Section, any 
stockholder, wishing avoid becoming stockholder the consolidated 
bank, must within due time dissent from the proposed consolidation. 
Absent such dissent, all stockholders the consolidating banks became 
stockholders the consolidated banks and liable the contingent super- 
added stockholders’ liability such. Thus, Hiatt Peddy, Cir., 

1934, 235, 236, the Court, speaking this Section the 
National Banking said: 

shareholder who does not vote for consolidation, which never- 
theless effected ‘may give notice the directors the association 
which interested within twenty days from the date the certifi- 
approval the comptroller that dissents from the plan 
adopted and approved, whereupon shall entitled 

Dissent the only method the law provides whereby stockholder 
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consolidating bank may avoid being bound the plan consolida- 
tion. All other methods withdrawal are precluded, not many 
words, but necessary implication. Buist’s Estate, 297 Pa. 537, 
147 606; Littrell Craig (D. C.) Supp. 491. the plan 
consolidation here alleged, Peddy was put his election dissent and 
take the value his old stock accept for the old new stock 
the consolidated bank. The statute cannot reasonably construed 
leave doubt the question who are and who are not shareholders 
consolidated bank. adopts the simple method providing effect 
that all shareholders, except those who promptly dissent, give their 

Roach Stastny, Cir., 1939, 104 559, 562, stockholder 
national bank, formed consolidation consummated under 
tion 33, sought defeat the assessment levied against stock registered 
his name the ground that the consolidation did not bind him. 
missing such contention, the Court, after quoting with approval from 
Hiatt Peddy, supra, added the following paragraph: true 
that that case the shareholder did nothing manifest his dissent 
from the plan, whereas the case bar did attempt withdraw, 
but without complying with the requirements for effective withdrawal. 
think nothing less any avail him. notice the 
consolidating bank, conversations with various individuals connected 
with the banks, written notice the Comptroller the Currency 
some vague objections the management the consolidating bank, 
none these constituted the necessary notice dissent provided for 
the statute. the absence such notice, the stockholder remains such 
upon consolidation the association which interested with 
other associations. That certificate stock the consolidated bank 
was ever issued him, and that there was proof that his name ap- 
peared its books immaterial since there question about the 
facts that was shareholder the old and that did not take the 
proper steps stay out the 

The same result follows, whether natural person trust estate 
concerned. Section 66, U.S. A., fixing the terms under which 
stock trust may held national bank and the obligations attaching 
thereto, puts that: ‘‘Persons holding stock executors, adminis- 
trators, guardians, trustees, shall not personally subject any 
liabilities stockholders; but the estates and funds their hands shall 
liable like manner and the same extent the testator, intestate, 
ward, person interested such trust funds would be, living and 
competent act and hold the stock his own 

follows, therefore, that when the trustee the trust estate herein 
did not dissent from the consolidation the American National Bank 
and the First National Bank within the required time, such trust estate, 
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operation law, became stockholder the consolidated bank. 
became such stockholder reason the provisions the National 
Banking Act, which constituted integral incident the trust estate’s 
initial ownership stock the American National Bank. Any other 
result would nullify the manifest purpose Section the National 
Banking Act. 

the basic contention the defendants, though, that this case 
controlled the law South Carolina (citing Erie Railroad Co. 
Tompkins, 1938, 304 64, Ct. 817, Ed. 1188, 114 
1487) and that under such law, the trustee herein was without authority 
change any investments the trust estate, that any change invest- 
bank consolidation was change investment. Bass Adams, 
1931, 163 381, 161 697; Rivers Stevenson, 1933, 169 
422, 169 135, 766; and Hood Cannon, 1935, 178 
94, 182 306, are cited support the statement the law 
South Carolina. Neither premise such contention appears 

The rights and liabilities attaching stockholders national banks 
under consolidation had under the National Banking Act involves 
decision federal, not state, question. Any action, involving 
construction the terms the National Banking Act, determinabie 
federal and not state law. recent illustration this principle 
Deitrick Greaney, 1940, Ct. 480, 485, Ed. that 
case, the validity the defense want consideration suit filed 
recover note given conceal the national bank’s ownership 
its own stock was involved. was earnestly argued that such de- 
fense should tested the light the local law. answer this 
argument, Mr. Justice Stone, speaking for the Court, said: ‘‘A point 
much diseussed brief and argument, upon the assumption that local 
law will guide our decision, see Erie Railroad Co. Tompkins, 304 
64, Ct. 817, Ed. 1188, 114 1487, whether Mas- 
sachusetts law respondent precluded from setting the illegality 
the transaction defense his note. But the federal statute 
which condemns unlawful respondent’s acts. The extent and nature 
the legal consequences this condemnation though left the statute 
judicial determination, are nevertheless derived from and the 
federal policy which has adopted, see, Board Commissioners 
Jackson County, Kan. United States, 308 [343], Ct. 285, 
decided December 18, 1939, and cases cited. have 
recently held that the judicial determination the legal consequences 
which flow from acts condemned unlawful the National Bank Act 
involves decision federal, not state question. Awotin Atlas 
Exchange National Bank [295 209, Ct. 674, Ed. 
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operation law, became stockholder the consolidated bank. 
became such stockholder reason the provisions the National 
Banking Act, which constituted integral incident the trust estate’s 
initial ownership stock the American National Bank. Any other 
result would nullify the manifest purpose Section the National 
Banking Act. 

the basic contention the defendants, though, that this case 
controlled the law South Carolina (citing Erie Railroad Co. 
Tompkins, 1938, 304 64, Ct. 817, Ed. 1188, 114 
1487) and that under such law, the trustee herein was without authority 
change any investments the trust estate, that any change invest- 
bank consolidation was change investment. Bass Adams, 
1931, 163 381, 161 697; Rivers Stevenson, 1933, 169 
422, 169 135, 766; and Hood Cannon, 1935, 178 
94, 306, are cited support the statement the law 
South Carolina. Neither premise such contention appears 

The rights and liabilities attaching stockholders national banks 
under consolidation had under the National Banking Act involves 
decision federal, not state, question. Any action, involving 
construction the terms the National Banking determinabie 
federal and not state law. recent illustration this principle 
Deitrick Greaney, 1940, Ct. 480, 485, Ed. that 
case, the validity the defense want consideration suit filed 
recover note given conceal the national bank’s ownership 
its own stock was involved. was earnestly argued that such de- 
fense should tested the light the local law. answer this 
argument, Mr. Justice Stone, speaking for the Court, said: ‘‘A point 
much brief and argument, upon the assumption that local 
law will guide our decision, see Erie Railroad Co. Tompkins, 304 
64, Ct. 817, Ed. 1188, 114 1487, whether Mas- 
sachusetts law respondent precluded from setting the illegality 
the transaction defense his note. But the federal statute 
which condemns unlawful respondent’s acts. The extent and nature 
the legal consequences this condemnation though left the statute 
judicial determination, are nevertheless derived from and the 
federal policy which has adopted, see, Board Commissioners 
Jackson County, Kan. United States, 308 [343], Ct. 285, 
Ed. decided December 18, 1939, and cases cited. have 
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involves decision federal, not state question. Awotin Atlas 
Exchange National Bank [295 209, Ct. 674, Ed. 
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Again, Seabury Green, 1935, 294 165, Ct. 375, 
the defendant, action filed recover stock assessment national 
bank stock passing successively executors and guardian, urged ‘‘that 
federal question [was] involved.’’ repudiating such argument, 
the Court tartly remarked: ‘‘To the extent the opinion implies that lia- 
bility stockholders national banks creature depends upon 
statute [or, may add, decision] South Carolina the assumption 
plainly without foundation suggest that must have been 
inadvertently made. The court’s ruling that the estate not liable for 
the assessment necessarily depends upon its construction 
section 

The defendants attempt find basis for contrary 
Pufahl Parks, 1936, 299 217, Ct. 151, Ed. 133. The 
cited authority not pertinent. involved the application state 
statute limitations way bar the right recovery upon 
stock assessment. it, the Court held, not that the state law determined 
the construction the federal statutes imposing substantive liability 
for stock assessments, but simply controlled ‘‘the time for bringing 
actions enforce liabilities for stock See, Van Dyke 
Pa., 1939, Supp. 436, This action involves 
construction federal statute under which substantive rights are 
asserted and not state statute limitations. 

Nor, for that matter, are the state decisions cited the defendants 
point. None those decisions dealt with consolidation national 
banks, carried out pursuant the applicable federal statute, the 
rights and liabilities flowing therefrom. Bass Adams, supra, and 
Hood Cannon, supra, national bank had consolidated with state 
bank, under authority state statute, into consolidated state bank. 
Rivers Stevenson, supra, consolidation two state banks into 
consolidated state bank was under review. Contrary the construction 
the federal statute, the state statute, under which all three consolida- 
tions were consummated, was construed, not impress automatically 
the stockholders the consolidating banks the status stockholders 
the consolidated bank, but was held mean that the stockholders 
the consolidating banks did not become stockholders the consolidated 
bank until they signified their intention affirmatively. Rivers 
Stevenson, supra; Rivers Buchanan, 1933, 169 428, 169 
137. Unquestionably, the construction entirely different state 
statute will not control this Court the construction federal 
statute. 


Without regard the state decisions, though, the defendants assert 
that liability could accrue against the trust estate under repeated fed- 
eral decisions. The authorities, upon which the defendants rely for this 
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argument, dealt with purchases national bank stock other national 
banks state corporations inhibited law from acquiring bank stock. 
First National Bank Concord Hawkins, 1899, 174 364, 
Ct. 739, Ed. 1007; California National Bank Kennedy, 1897, 
167 362, Ct. 831, Ed. 198; Kohn Dixon, Cir., 1938, 
100 306; Reconstruction Finance Corp. Rawlings, Cir., 1935, 
566; Schofield Goodrich Bros. Banking Co., Cir., 1899, 
271, and similar cases. These cases are not point. The initial 
national bank stock the trust estate herein the 
American National Bank was admittedly legal. Its acquisition did not 
transgress the terms the trust instrument itself but was fulfillment 
thereof. clearly different from the illegal acquisition national 
bank stock national bank state corporation defiance law. 
Nor was the subsequent passing that stock into stock the consoli- 
dated bank violation law but merely compliance with the federal 
statute providing for the consolidation national banks. The situa- 
tion somewhat analogous that presented when national bank, 
after making valid loan bank stock, acquires such stock 
tion its pledge. held that case that, while initial purchase 
investment such stock would ultra vires, the acquisition such 
stock exercise valid power lend money stock legal and 
will constitute the national bank the legal owner stock another na- 
tional bank. Germania Nat. Bank Case, 1878, 628, Ed. 
448; Williams Merchants’ Nat. Bank, Minn., 1930, 
243; Fulton National Bank, 1901, Tex. Civ. App. 115, 
84. course, the original taking stock the American National 
Bank the trust estate could validly impugned, this contention 
would sound; but such not the contention the defendants. 
Moreover, when two national banks are consolidated under the Na- 
tional Banking Act, cannot said that new investment new 
and independent corporate venture made, exchange stock 
made under the plan consolidation. Such consolidation does not cre- 
ate new and independent bank. stated leading text, ‘‘The pur- 
pose the federal statutes consolidations national banks 
the identity the old national bank the bank into which 
Zollmann, Banks and Banking, Perm. Ed., 1936, 
286, 255. Petition Worcester County National Bank, 1928, 
263 Mass. 394, 161 797, 798, the Court, speaking consolidation 
had under the National Banking Act and the effect thereof, said: ‘‘The 
certificate approval the consolidation the comptroller the 
formal expression the comptroller the currency his approval 
the consolidation. The corporate identity the national bank has 
continued unaffected anything connection with the consolidation. 
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Its corporate existence under the same charter, subject the same laws, 
and owing fealty the same jurisdiction has persisted without change. 
Its financial resources may have been increased diminished the 
addition the assets the trust company and the assumption its 
debts, but its obligations and duties, not arising out the consolidation, 
abide full and effect there had been 

Furthermore, there considerably more justification for the argu- 
ment new investment when national bank consolidated into 
state bank under state statute, was the case Bass Adams, supra. 
such necessarily new corporate venture engaged in. 
who originally invested national bank, created authority Con- 
gress and subject regulation such, ceases stockholder 
national bank and brought into new and separate corporation, 
owing its corporate life another sovereignty, subject different regu- 
lations, and having new charter. such condition arises out 
consolidation when national bank consolidated with another consoli- 
dated bank. 

The argument the defendants, followed its logical 
would result anomalous situation. The defendants concede the 
validity the trust estate’s ownership stock the American Na- 
tional Bank. They admit the legality the consolidation. They confess 
that the trust estate, through its trustee, did not dissent from the plan 
consolidation and thereby gave the consolidated bank 
opportunity validly substitute another stockholder the stead 
the trust estate the consolidated bank. While the stock 
the trust estate could not pass another because failure 
dissent the consolidation, the defendants argue that could not 
attach the trust estate. Bank stock cannot simply vanish. Some one 
had own it. hold that the trust estate did not own would 
amount the conclusion that such stock merely disappeared contem- 
poraneous with the consolidation, that the trust estate was divested 
without due process law its stock the American National Bank. 
Such illogical result may not countenanced. quote the language 
the Court Thomas Commonwealth Trust Co., Pa., 1933, 
Supp. 654, 655: ‘‘The purpose the statute (section 64, supra) 
manifest. Congress desired protect creditors national banks, 
and strengthen such banks with the imposing upon them 
this liability the shareholders safeguard. certain stockholders 
are free from liability for reasons such advanced the instant 
the purpose Congress would seriously 

For the reasons stated, conclude that the trust estate herein was 
stockholder the First National Bank Spartanburg its suspen- 
sion and liable judgment for the assessment levied against the 
185 shares the capital stock said bank registered its name 
the bank’s suspension. 
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Subsequent the commencement this action, Simpson Cannon 
was duly substituted trustee the trust estate herein ‘by succession 
the defendant trustee, Southern Trust Company. Such substituted 
trustee was appropriate order this proceeding made party hereto 
and has defended the action behalf the trust estate. Under 
tion 66, A., the judgment entered herein will en- 
tered against such trustee his capacity such and will bind the trust 
estate and all assets and properties. 

is, therefore, ordered, adjudged and decreed, that the plaintiff 
have judgment against the defendant Simpson Cannon, trustee 
under the will Sloan, deceased, the sum nine thousand, 
two hundred fifty and no/100 ($9,250) dollars, with interest from Sep- 
tember 12, 1932, the legal rate and with the costs this action. 


PURCHASER NOTE HOLDER DUE 
COURSE 


National Radiator Corporation Holden, Supreme Court New 
Hampshire, Atl. Rep. (2d) 724 


One who finances the sale heating system and becomes holder 
the note given the purchaser payment for the heating sys- 
tem will permitted recover the note though appears that 
the heating system was sold with guaranty that would properly 
heat the buyer’s premises and the heating system failed fulfill 
this guaranty. 

The purchaser heating system for dwelling gave his nego- 
tiable note payable monthly installments the company which in- 
stalled the system. The note was made out for the unpaid balance 
the contract price. the same time the request the com- 
pany, the purchaser signed and delivered certificate addressed 
the plaintiff, whom the company subsequently indorsed the note. 
The certificate stated that the contract had been completely per- 
formed satisfactory manner. was held that the plaintiff was 
due the note. Consequently the purchaser 
could not defend the suit the note the ground failure 
consideration resulting from breach warranty the installation 
the system. 


Assumpsit the National Radiator Corporation against Gordon 
Holden and Frances Holden, husband and wife, note, wherein 
motion defendant Frances Holden for directed verdict was granted, 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 


774 


THE BANKING LAW JOURNAL 


and verdict was rendered for defendant Gordon Holden. 
the Supreme Court plaintiff’s exceptions. 


Judgment for the plaintiff. 
Maurice Broderick, Manchester, for plaintiff. 
Ivory Eaton, Nashua, for defendants. 


Transferred 


PAGE, J.—In July, 1934, the defendant Gordon Holden contracted 
with the Domestic Heating Company Malden, Massachusetts, for the 
installation heating system his dwelling Nashua, the defend- 
ant Frances not being party the contract and having title 
the property. The Domestic Company guaranteed that the apparatus 
would heat various rooms the house designated temperatures when 
there was zero-weather outside. will later appear, this guaranty was 
broken. 


For some reason not appearing, the apparatus was installed 
James Brothers (otherwise called James and Company), who, after the 
work was done July 26, 1934, took from Gordon and his wife 
undated promissory note for $456, the unpaid balance the contract- 
price. This note, later properly dated August 1934, was negotiable 
form and was made payable twenty-four equal monthly instal- 
ments $19 each. This the note suit. bears the endorsements 
James Brothers and the plaintiff. The purpose the latter will 
appear later. 


the time the note was delivered James, the defendants also 
signed and delivered certificate addressed the plaintiff. This 
tificate stated that the ‘‘note represents the amount due the under- 
signed for articles which the aforesaid Dealer [James] has de- 
livered and completely installed our premises satisfactory man- 
ner, which note said dealer has arranged negotiate you [the 
plaintiff] for valuable consideration, and I/we further certify that 
I/we have counterclaim defense thereto and agree make said 
payments directly you your the same paper James 
certified that the signatures the defendants were genuine, that they 
were attached after completion the contract, and that there were 
written verbal agreements between the owner and the under- 
signed James any way altering the unqualified agreement the 
owners’’ provided the note. The only evidence that the plain- 
tiff believed these statements. 

August 1934, James apparently endorsed the note the 
plaintiff and authorized the plaintiff pay for the material used 
performing the contract Bradley Frankum, jobbing 
from whom James had purchased the material. August 31, 1934, 
the plaintiff, first having made ‘‘credit check-up’’ the Holdens, 
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completed the transfer crediting the jobbers the sum due them, 
and placed the note for collection with its agent, the Corpora- 
tion, which the plaintiff endorsed it. 

The defendant Gordon admitted signing the certificate given with 
the note. testified that James ‘‘insisted signing it. asked 
them why should sign it, and they said they couldn’t get their pay for 
installing the furnace unless signed it. asked them why should 
sign without testing the heater, and they said they were installing the 
right kind. said they appeared pretty good fellows and that I’d 
sign it, and the first chance had test I’d see how would work 
out, thought would. signed because they told they 
couldn’t get their money unless did. They said was simply some- 
thing turn into the office that they could get their money and that 
[the certificate] wasn’t note.’’ 

would seem that misrepresentation regarding the certificate 
its purpose effect was made the defendant. knew that 
was signing statement that the contract had been completely performed 
satisfactory manner. realized that did not know without 
test whether this was true, but waived that test, impossible before 
cold weather came, because had faith that the contract had been 
fully performed and wished help good fellows get their money. 
must have known from the certificate that the money was fur- 
nished the plaintiff’s purchase the note and that the plaintiff 
would rely upon his certificate taking assignment the note and 
paying for it. There contrary evidence, and other finding 
permissible. 

The defendant paid the first three monthly instalments the note. 
Then period cold weather proved that the heating plant would not 
perform its guaranteed function. The defendant notified the then 
holder the note, plaintiff’s agent, the Corporation, the 
breach the guaranty, and gave similar notice the original con- 
tractor. Since then has made further payment. 

The defendant resists payment the ground failure considera- 
tion. The plaintiff takes the position that breach warranty cannot, 
matter law, amount failure consideration, since the de- 
fendant still owns and possesses the heating plant. The point need not 
decided. 

The crucial issue submitted the jury was whether the plaintiff 
should the exercise ordinary prudence have had notice 
this contract and the warranty therein,’’ ‘‘should have in- 
quired into the contract and the conditions the contract question,”’ 
‘‘whether its failure make inquiry further than what did make 
constitutes lack good the jury found breach war- 
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ranty and failure the plaintiff exercise prudence not making 
other inquiry than the defendant’s credit, they were instructed 
find that the plaintiff was not holder due course and return 
verdict for the defendant. The defendant made objection the in- 
structions, which became the law the trial far was concerned, 
The relevant issue was the plaintiff’s good faith. Hallock Young, 
416, 236. There was evidence rebut the presump- 
tion good faith. While there was evidence that the plaintiff knew 
the existence contract and inquiry into its precise terms would 
have discovered the existence clause warranty, the defendant’s 
statement that had counterclaim defense left the plaintiff 
ignorance any breach the contract defense the note any 
infirmity therein. might found that the defendant verbally re- 
served, the contractor, right sue for any breach the war- 
ranty that might later appear, made such reservation the cer- 
and appears have made none otherwise with respect the 
plaintiff. This failure significant view the defendant’s plain 
knowledge that was making certificate which the plaintiff would 
rely advancing money credit. being clear that the defendant 
understood the transaction that precise light, and there being 
countervailing evidence that the plaintiff did not rely his assurance, 
must found that the plaintiff acted complete good faith. 
The defendant seeks rely upon Hallock Young, 416, 
Security Nat. Bank Porter, 344, 109 46; Ensign Chris- 
tiansen, 353, 109 857; and Land Finance Corporation 
Grafton County Electric Light Power Co., 518, 144 
each those cases there was some special feature casting such grave 
suspicion the holder that finding lack good faith was war- 
ranted. this case not contended, for example, that the plaintiff 
paid less than full value (as the Feeney case, supra), that there 
was any feature charging the plaintiff other than failure inquire 
further than did. none the cases relied did the holder, 
here, substance inquire the party primarily liable whether had 
defense. The duty establish good faith inquiry has limitations. 
hold that purchaser negotiable paper exposed the charge 
bad faith merely because does not ask all parties they 
have any defense, would impose restriction upon the facilities com- 
merce which the general law negotiable instruments seeks pro- 
Sonabend Charron, 386, 388, 169 589, 591, where 
the holder inquired reputable payee doing legitimate business, 
but failed question the maker. Here the plaintiff had assurances that 
there was defense from both maker and payee. 


and 
gra 


i 
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Upon the record before us, there was issue present the jury, 
and the plaintiff’s motion for directed verdict should have been 
granted. Other exceptions not require consideration. 

Judgment for the plaintiff. 


CLAIM AGAINST INSOLVENT BANK 
TRUSTEE 


Carey Squire, Court Appeals Ohio, Rep. (2d) 175 


The statutes providing for the filing claims with the superin- 
tendent banks apply only claims against the bank existence 
the date its closing, and not claims arising out the opera- 
tion the bank the superintendent. General Code, Ohio, 710- 
90, 710-92. 


However, superintendent banks, acting successor 
insolvent bank which has been trustee trust for the operation 
hotel, may held liable damages his capacity trustee 
such trust for injuries sustained the result the unsafe con- 
dition the hotel premises. 


Action one Carey against Squire, Superintendent Banks 
Ohio, and others, recover for injuries allegedly sustained the 
plaintiff because the unsafe condition hotel building which 
the plaintiff was tenant. From adverse judgment, the plaintiff 
Editorial Statement. 

Judgment reversed, and cause remanded for further proceedings. 

Buckenmyer, Toledo, for appellant. 

Fraser, Effler, Shumaker Winn and Alan Loop, all Toledo, 
for 


CARPENTER, J.—A demurrer plaintiff’s petition was sustained 
and the petition dismissed. From this judgment, this appeal ques- 
tions law was taken. 

The petition alleges that July 1937, plaintiff was rent-paying 
tenant Hotel Monticello Toledo; and that due the unsafe con- 
dition the premises that day she fell and sustained injuries for which 
she seeks damages. She further alleges that the defendant, The Com- 
mercial Savings Bank Trust Company (hereinafter referred the 
bank), that time was and now the duly authorized and acting 
trustee the trust created for the holding and operation the hotel 
and was operating for and behalf beneficiaries the trust, 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §169. 
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whose names are unknown plaintiff and too numerous specify; 
that the bank was the hands defendant, Squire, Superin- 
tendent Banks Ohio (hereinafter referred the superintend- 
ent), for that was charge the business and duties 
the bank its fiduciary capacity trustee that hotel, and 
such trustee was operating for and behalf that trust; and that 
the officers and agents the superintendent such operation were 
under the authority the Common Pleas Court Lucas county. The 
prayer for ‘‘judgment against the defendants their fiduciary 
capacity toward the trust Hotel Monticello.’’ 

The joint demurrer three grounds: (1) That not alleged 
that claim was presented the superintendent and rejected; (2) that 
tort claims for damages committed employees the superintendent 
are not payable out the resources assets the bank; and (3) 
that the duties the superintendent are those liquidation only and 
not acting trust capacity. 


the case Farkas Fulton, Supt., Ohio App. 92, 199 
848, this court decided that Sections 710-90 and 710-92, General Code, 
providing for the filing claims with the superintendent apply only 
claims against the bank existence the time the closing the 
bank, and not those arising out its operation the superintendent. 

expressly alleged that the superintendent acting trustee 
this property successor the bank; whether doing rightly 
not decided here, least facto trustee. 

The major question whether the superintendent such trustee 
required respond damages for negligence his officers and 
agents the performance such trust. The case Farkas Fulton, 
Supt., 130 Ohio St. 390, 199 850, cited negativing such lia- 
bility. That claim differs from this that, allowed, would have 
been payable out the resources and assets the bank; here judg- 
ment against the trust only sought, one that can paid only from 
whatever assets that trust are available for the payment such 
claim and not from general assets the bank. far appears from 
this petition, the creditors and stockholders the bank will not suffer 
any loss account such judgment. 

Whether rightly wrongly, the superintendent was operating that 
hotel commercial enterprise for the benefit the trust. While 
not expressly alleged the petition, may inferred that the ex- 
penses such operation were paid, not from bank assets, but from the 
assets the trust including rent paid plaintiff and other receipts 
that business. 

this situation would seem that this trust should respond 
claims such plaintiff asserts. she cannot obtain redress from de- 
fendants, does not appear that she could from any one. this re- 
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spect, this case differs from Farkas Fulton, Supt., supra, for there 
the plaintiff might sue the individual who caused the damages. 

the allegations the petition, the demurrer should have been 
overruled. For this error, the judgment reversed and the cause re- 
manded for further proceedings. 

Judgment reversed and cause remanded. 


USURIOUS NOTE 


Frankfurt Finance Corporation Cox, Court Civil Appeals Texas, 
142 Rep (2d) 553 


Plaintiff made agreement with The Ford Motor Company 
purchase automobile for $615, which plaintiff paid $100 
Thereafter obtained loan from defendant finance cor- 
poration pay the balance the purchase price and executed 
note and mortgage for $696.50. The note included not only the 
$515 borrowed, but $31.95 for insurance the automobile and 
$151.55 which, obviously, was intended The note and 
mortgage were prepared the office the finance corporation, 
its representative, its own forms, and were drawn favor 
The Ford Motor Company, the method adopted the finance 
corporation evidencing and consummating the loan. The note and 
mortgage were then transferred the finance corporation. 


was held that the remaining $151.55 included the note was 
and, was excess the amount allowed law, 
‘‘usury.’’ was immaterial that the note and mort- 
gage given security were drawn favor the manufacturer 
the automobile and then assigned the finance corporation. 


Appeal from Dallas County Court; Tom Nash, Judge. 

Action Dunean Cox against the Frankfurt Finance Corpora- 
tion recover statutory penalty imposed for collecting usurious in- 
terest. From judgment for plaintiff, defendant appeals. 

Affirmed. 

Henry Klepak, Dallas, for appellant. 

Earl Forsythe and John Tinnerello, both Dallas, for ap- 
pellee. 

LOONEY, Cox brought this suit against Frankfurt 
Finance Corporation recover statutory penalty imposed for collect- 
ing usurious interest. The court below rendered judgment favor 
Cox, from which the Finance Corporation appealed. The case was tried 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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without jury and before statement facts, without find- 
ings and conclusions the trial judge. this status, the judgment 
will affirmed, supported any evidence. 

of. this situation, our conclusions, course, will portray 
the case made evidence favoring the contention appellee, that 
is, that purchased from the Ford Motor Company automobile, 
the agreed price $615—paid $100, and borrowed from appellant $515 
with which pay the balance. seems that, after appellee and Mr. 
Williams, who represented Ford Motor Company, had agreed upon 
the price for the automobile, appellee paying $100, he, his father, and 
Mr. Williams went the place business, the City Dallas, 
appellant, and there arranged with its representative for the loan. Ap- 
pellant’s representative prepared the note and mortgage its own 
forms; the note for $696.50 was made payable the Ford Motor Com- 
pany; also, the mortgage was its favor, and these were transferred 
appellant; after which, appellant drew its check for $515, payable 
Ford Motor Company, which was delivered appellee for delivery 
the Ford Company. This closed the transaction. The note for $696.50, 
payable two years, included, not only the $515 borrowed, but $31.95 
for insurance the automobile, also $151.55 which, obviously, was in- 
tended compensation for the use detention the amount money 
loaned other words, was interest, and, being excess the amount 
allowed law, constituted usury. Appellee having paid the note ac- 
cording its terms, brought this action, with the result heretofore 
stated. 

The judgment, our opinion, was authorized evidence, and the 
conclusion law, reached the trial court, sustained the follow- 
ing authorities: Temple Trust Co. Stobaugh, Tex. Civ. App., 
916; Mossler Acceptance Co. Alexander, Tex. Civ. App., 
137 815; Temple Trust Co. Haney, 133 Tex. 414, 107 
368, 126 950; Temple Trust Co. Sewell, 133 Tex. 417, 
126 943; Keltner Glenn, Tex. Civ. App., 452. 

Appellant insists, however, that, because the note and mortgage were 
drawn favor the Ford Motor Company and assigned appellant, 
the should ruled the doctrine announced the following 
eases: Burkitt Tex. Civ. App. 426, 694; 
Graham Universal Credit Co., Tex. Civ. App., 727; Bald- 
win Motor Inv. Co., Tex. Civ. App., 1076, and Rattan 
Commercial Credit Co., Tex. Civ. App., 399. 

Two the cases just mentioned, Graham Universal Credit Co. 
and Rattan Commercial Credit Co., involved transactions where the 
seller demanded one price for cash and another and greater price upon 
latter, the price, having been accepted, gave rise 
the contention that the contracts were usurious. was held each 
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case that the contract was not usurious; the courts stating, effect, 
that seller may demand one price for cash and another and greater 
price for credit, without rendering the contract usurious reason 
that fact. 

that may, the rule not applicable here, because have 
different set facts. The Ford Motor Company was not engaged 
the retail business selling automobiles; the car question, having 
been exhibited the Exposition, was offered for sale, for cash only. 
The parties having agreed upon the price, and appellee having made 
partial payment, arranged with appellant for loan pay the balance. 
The note and mortgage were prepared appellant’s office, its repre- 
sentative, its own forms, and were drawn favor the Ford Motor 
Company, the method adopted appellant evidencing and con- 
summating the loan. 

Although not necessary the decision this case, the writer re- 
spectfully, yet earnestly, questions the soundness the doctrine an- 
nounced the two cases mentioned. neither nor any the 
cases referred to, was the statute defining ‘‘interest’’ construed, the 
subject discussed any length. each instance, seemingly, the ques- 
tion was disposed simply saying that such arrangement was 
not usurious. 

defined the statute (Art. 5069 ‘‘is the 
compensation allowed law fixed the parties contract for 
the use forbearance detention money’’; and when such com- 
pensation exceeds the amount interest allowed law, the contract 
denounced usurious. Applying this definition interest such 
transaction, submit that, the difference between the cash price 
and the price (excepting proper carrying charges, such insur- 
ance) not compensation demanded for the use detention the 
amount for which extended, would diffieult determine 
just what was intended compensate. 

The contrary doctrine, opinion, was announced Fisher 
Hoover, Tex. Civ. App. 81, 930, the Austin Court, 
opinion Judge Key, the effect that, if, compensate vendor 
land for giving time the purchase price, sum added the agreed 
price, greater than the legal rate interest, though such sum in- 
corporated principal the purchase money note, nevertheless the 
contract was usurious. And Galveston Inv. Co. Grymes, Tex. 
Civ. App., 467, the Galveston Court held that, sale 
property, the compensation charged for the detention unpaid 
portion the price interest, and the legal rate, the 
contract usurious. 

view the provision the statute (Art. 5071) that, ‘‘all writ- 
ten contracts whatsoever, which may any way, directly indirectly. 
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provide for greater rate interest [10% per annum] shall void 
and effect for the amount value the interest only,’’ submit 
that incorrect broadly say, matter law, was said 
the two cases mentioned, that seller may demand cash price for 
commodity, and another and greater price upon credit, 
fringing the usury statute; rather, think more correct say that, 
the difference between the cash and credit price demanded, exceeds 
the legal rate interest for the credit extended (except proper carry- 
ing charges), the contract, matter law, usurious, and that, 
the evidence raises issue the point, the question becomes one 
fact. 

Courts uniformly hold that, all devices intended cover usury will 
disregarded. submit that usury may cloaked under the specious 
phrase same under any other camouflage adopted 
the real intention. 

However, above stated, the point, upon which the writer expresses 
his individual views, not involved the instant case. For the rea- 
sons first stated, the judgment the court below affirmed. 
Affirmed. 


JOINT DEPOSITS VIRTUE CONTRACT 
Berberick Courtade, Supreme Court Ohio, Rep. (2d) 636 


and wife each deposited money common fund 
financial institution with stipulation that was payable either 
the survivor. was held that such funds, husband’s death, 
passed surviving wife virtue ‘‘contract’’ and not ‘‘deed 
Consequently, upon the death wife intestate, the dis- 
tribution thereof was not governed and controlled the ‘‘half 
and half statute’’ dealing with descent estate which came from 
deceased spouse. Gen. Code, Ohio, 


Action one Berberick against one Courtade and others, and against 
one Massa and others, require the administrators the estate 
Mary Waller set forth detailed schedule the assets which Mary 
Waller received any form will gift from Anthony Waller, 
require her heirs set answer what rights they claimed 
her heirs, and require the court determine the interests the 
parties the action the estate Mary Waller. From adverse 
judgment the probate court, one Courtade and others appealed 


similar decisions see Banking Law Journal Digest (Fifth 
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the Court Appeals. The Court Appeals affirmed the judgment 
and certifies the case the Supreme Court. 

Judgment reversed. 

This case originated the Probate Court Allen county, Ohio, 
action determine the heirs and distributees Mary Waller, de- 
ceased. Mary Waller’s husband, Anthony, had died testate the 
twenty-third day November, 1935, predeceasing her. 

will, Anthony Waller had devised his wife, Mary Waller, his 
entire estate, real and personal, and the inventory his estate dis- 
closed that died seized fee simple undivided one-half in- 
terest certain real estate located the city Lima, Ohio. 

the time his death, and his wife had numerous certificates 
deposit, savings accounts, notes and stocks various financial in- 
stitutions which were payable either them, the survivor them. 
After his death, Mary Waller had most these instruments transferred 
her, the survivor, and the time her death these certificates, 
savings accounts, notes and stocks, substantially the same amounts 
that they bore the death Anthony Waller, were her name. 
like manner, the automobile which had been his name was trans- 
ferred her name. 

Upon the death Mary Waller, her administrators filed inven- 
tory which listed these certificates, also savings account, notes and 
stocks part her estate. like manner was included this in- 
ventory the automobile, some specie, household goods and the real es- 
tate, and listed conjunction therewith were the heirs Mary Waller, 
but not the heirs Anthony Waller. 

This action was brought require the administrators the estate 
Mary Waller set forth detailed schedule the assets which Mary 
Waller received any form will gift from Anthony Waller; 
require the heirs Mary Waller set answer what rights 
they claim her heirs; and require the court determine the in- 
terests the parties this action the estate Mary Waller. 

Issues having been made answers the parties and replies 
thereto, the cause was tried and submitted the Probate Court. That 
found for the plaintiff, determined the degrees relationship 
and the percentage each heir Mary Waller and Anthony Waller 
should take the property which came Mary Waller from her 
deceased husband, which the court found included the automobile, all 
the certificates deposit, notes, savings accounts and stocks, and 
addition thereto undivided one-half the real estate. The court 
further determined relationship and proportions inherited the 
heirs-at-law Mary Waller her property which had not come from 
her deceased spouse, which the court found the household goods, 
the specie and the other undivided one-half the real property. 
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appeal was thereupon prosecuted the Court Appeals 
the heirs-at-law Mary Waller. This appeal relates only the auto- 
mobile and the joint and survivor notes, certificates and accounts. The 
Court Appeals, upon hearing, affirmed the judgment the Probate 
Court, one judge dissenting. Finding, however, that the judgment pro- 
nounced this case was conflict with the decision the Court 
Appeals the Sixth Appellate District the case Knauss, Adm’r 
Knauss, decided December 1937, reported Ohio App. 183, 
483, the Court Appeals certified the case this court 
for final determination. 

Earl Carter, Upper Sandusky, Miner Atmur and Oren 
Dickason, both Lima, for appellants. 


Steiner, Alvin and Glen Haas, all Lima, for 
appellees. 


MATTHIAS, J.—The primary and paramount question law pre. 
sented for our consideration and decision this case may very con- 
cisely stated. follows: 

Where husband and wife have each deposited money 
fund financial institution with stipulation that payable 
either the survivor, such funds, upon the death the husband, 
pass the surviving wife ‘‘by deed and, upon the death 
the latter, its distribution governed and controlled provisions 
Section 10503-5, General Code, commonly known the half-and-half 
statute? 

The record this case discloses that all the items controversy, 
consisting notes, certificates and deposit accounts, according appro- 
priate recitals accompanying them, thus bearing their own evidence 
ownership, were the property Anthony Waller and Mary Waller. 
They were specifically made payable either the survivor. These 
deposits, whether evidenced notes, certificates savings 
books, had commenced 1923 and continued until approximately the 
time the death Anthony Waller 1935. appears, however, 
that the parties had joint and survivorship accounts beginning early 
1914; but connection between those accounts and the items ques- 
tion here not disclosed the record. 

During those years, Anthony Waller had income way salary 
and otherwise, and Mary Waller had realized about $1,800 
herited property. Neither the contributions each made the common 
fund nor the proportion the total amount disclosed the record, 
and presumption indulged other than that each contributed 
portion each the funds. follows, then, that the portions fur- 
nished each constituted valuable consideration for the portions 
furnished the other. contract relation was established which was 
supported mutual The rights the parties were 
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determined and fixed contract the time the deposits were made 
pursuant thereto, and death does not abrogate the rights the parties 
arising from such contract. Cleveland Trust Co. Adm’r, 114 
120 Ohio St. 542, 166 687; Oleff, Adm’r Hodapp, Guardian, 
129 Ohio St. 195 838, 764; Sage, Ex’r Flueck, 
233, 1020; Deal’s Adm’r Merchants’ Mechanics’ Sav- 
ings Bank, 120 Va. 297, 1917C, 548; Chippen- 
dale North Adams Savings Bank, 222 Mass. 499, 111 371; New 
Jersey Title Guarantee Trust Co., Ex’r Archibald, Eq. 
82, 108 434; Kennedy, Adm’r 169 Cal. 287, 146 
647, Ann. Cas. 1916D, 515; American Jurisprudence, 299, Section 425. 

Where such deposits are longer subject being divested one 
the depositors, the survivor, virtue the provisions 
the contract, becomes the sole owner thereof. this instance, there- 
fore, Mary Waller took the property question upon the death her 
husband, not devise, bequest, inheritance deed gift, but 
under and virtue the contract. The holding this court an- 
nounced the syllabus the ease Estate Hutchison, supra, 
applicable here: 


joint with the incidental right survivorship does 
not exist Ohio, parties may nevertheless contract for joint owner- 
ship with the right survivorship, and the death one the joint 
owners the survivor succeeds the title the entire interest, not upon 
the prineiple survivorship, incident the joint tenancy, but 
the operative provisions the contract.’’ 


The decision this court the case Tax Commission 
son, 120 Ohio St. 361, 166 352, has been referred inconsistent 
with the view above expressed. But, there held, only reason 
the provisions Section 5332, General Code, that the fund 
constituting joint and survivorship was subjected the in- 
heritanee tax. 

are accord with the view that the automobile question, the 
bill sale which was the name Anthony Waller, was also 
the automobile license the time his death, passed Mary Waller 
bequest under the general terms the will Anthony Waller, and 
subject the provisions Section 10503-5, General Code, but, for 
the reasons hereinbefore stated, find that the majority the Court 
Appeals was error holding that the provisions Section 10503-5, 
General Code, control affect the distribution the funds evidenced 
bank savings deposits, the certificates deposit, shares stock and 
notes question. the respect stated, the judgment the Court 
Appeals reversed. Judgment reversed. 
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RIGHTS CONTINUING GUARANTIES AFTER 


BANK CONSOLIDATION 


Chase National Bank New York Burg, United States District 


Court, Minnesota, Fed. Supp. 230 


continuing guaranty payment full all debts and ob- 
bank which acquires consolidation all the assets the bank named 
the guaranty. 


Defendants executed and delivered The Equitable Trust Com- 
pany New York, agreement guaranty, whereby said guar- 
antors jointly and severally agreed pay ‘‘any and all obligations, 
indebtedness and liabilities the Trust Company the Borrower 
(The Burg Company), due become due, now hereafter exist- 
ing, direct indirect, absolute The guaranty agree- 
ment further provides that the guaranty shall continuing, and 
the obligations thereon binding upon them unless and until written 
notice revocation signed the guarantors shall have been re- 
ceived said Trust Company. Subsequently said Trust Company 
and The Chase National Bank City New York were consoli- 
dated under statutes providing that when consolidation should be- 
come effective, every right belonging the Trust Company should 
vested the National Bank. was held that the 
guaranty held the Trust Company the time its consolidation 
with the National Bank passed without impairment the consoli- 
dated bank and inured its benefit connection with loans subse- 
quently made, notwithstanding that date consolidation there 
was outstanding indebtedness covered the guaranty. Bank- 
ing Law (N. Y.) 226, added Laws 1930, 407, 


Another question decided this case concerned the determination 
the date upon which certain notes became due. The notes had 
due date June 13, 1933, and contained acceleration clause 
giving the payee the option declare the notes due upon appoint- 
ment receiver for the maker the notes. was held that the 
action the notes did not accrue the appointment 
receiver for the maker April 26, 1933, and consequently the 
six-year statute limitations did not start run until the cause 
action accrued June 13. The acceleration clause the notes 
was for the benefit the creditor and while gave the 
the option proceeding against the debtor upon the happening 
the contingency comprehended the acceleration clause and prior 
the due date set out the notes, nevertheless the creditor failed 
take any action upon the happening the contingency prior 
the due date the notes, the statute limitations the debt did 
not commence run until the due date the notes. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 957. 
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Action The Chase National Bank the City New York against 
Burg and others instrument guaranteeing notes. mo- 
tion plaintiff for summary judgment. 

Motion denied. 

Warren Ege (of Kellogg, Morgan, Chase, Carter Headley), all 
St. Paul, Minn., for plaintiff. 

Fred Burg, St. Paul, Minn., for defendants and George 
Burg. 


SULLIVAN, J.—It appears that the claims sued are founded 
upon three promissory notes, each which dated March 13, 1933, 
made and signed The Burg Company, payable the plaintiff, and 
due June 13, 1933. each said notes there appears before the 
signature the maker thereof, the following: ‘‘It further agreed 
that the undersigned shall become insolvent make general assign- 
ment for the benefit creditors, file voluntary petition bank- 
petition bankruptcy shall filed against the under- 
signed, receiver shall appointed the property assets, any 
thereof, the undersigned, then this note and all other present 
future demands any and all kind against the undersigned whether 
created directly acquired assignment, whether absolute con- 
tingent shall forthwith due.’’ 

The notes were not paid the maker upon their due date, and the 
only payments upon said notes are hereinafter referred to. 

This suit recover upon guaranty made the above-named 
defendants the plaintiff. 

The Burg Company, prior making the foregoing loans from the 
plaintiff, had done business with, and borrowed money from, The 
Equitable Trust Company New York, and April 11, 1929, the 
defendants executed and delivered The Equitable Trust Company 
New York, agreement guaranty, whereby said guarantors jointly 
and severally agreed pay ‘‘any and all obligations, indebtednesses 
and liabilities the Trust Company the Borrower [The Burg Com- 
pany], due become due, now hereafter existing, direct in- 
direct, absolute contingent.’’ The guaranty agreement further pro- 
vides that the guaranty shall continuing, and the obligations thereon 
binding upon them unless and until written notice revocation signed 
the guarantors shall have been received said Trust Company. 
further provides and gives, effect, the said Trust Company option 
treating any obligations The Burg Company immediately due 
and payable upon the appointment receiver The Burg Company, 
upon its adjudication bankrupt, upon the happening other 
contingencies not here material. 

The Equitable Trust Company New York was, May 31, 1930, 
consolidated with the plaintiff herein under Act Congress, Chap- 
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ter 209, Statutes Large, 1043, amended Chapter 191, 
Statutes Large, 1224, Title 12, 34a, and under Section 
226 the Banking Law New York State, Consol. Laws added 

There was appointment receiver for The Burg Company 
April 26, 1933. was adjudicated bankrupt January 12, 
The plaintiff filed claim the notes involved herein the bank- 
proceeding said company shortly after January 16, 
This suit was commenced June 10, 1939. 

The answering defendants deny that they are indebted the plain- 
tiff the amount claimed the complaint, any amount, and set 
the following affirmative defenses their answers: (1) they deny 
that the plaintiff relied upon the guaranty making said loans The 
Burg Company; (2) that the guaranty did not pass the plaintiff for 
its use and benefit upon the consolidation The Equitable Trust Com- 
pany New York with it; (3) that the guaranty was waived the 
defendant making said loans; (4) that the statute limitations had 
run against any claim favor the plaintiff and against the maker 
said notes prior the commencement this action. 


The defendants’ assertion that the plaintiff did not rely upon the 
guaranty making the loans seems without question frivolous. 
The loans originated August 10, 1931, and various renewals and 
extensions thereof were made down the date when the notes involved 
herein were executed. The guaranty all times, from and after the 
date upon which The Equitable Trust Company New York was con- 
solidated with the plaintiff herein, was the possession the plain- 
tiff. was available the plaintiff, and the only possible inference 
which the court can draw from the transactions that the plaintiff 
must have relied upon the guaranty making these loans. The guar- 
anty was not only cover the original loan made The Equitable 
Trust Company New York The Burg Company, but was con- 
tinuing guaranty cover subsequent loans made said company. 
The guaranty clear this. 

May 31, 1930, the date the consolidation The Equitable 
Trust Company and the plaintiff, there was outstanding indebted- 
ness The Burg Company The Equitable Trust Company, the earlier 
loans made the last-mentioned company having been paid full. 
The question then arises, does the plaintiff herein stand good 
position with respect the guaranty making the loan August 10, 
1931, and the extensions and renewals thereof, The Equitable Trust 
Company would have had made such loan, extensions and renewals? 

The Equitable Trust Company New York and the plaintiff were 
consolidated under Section 226 the Banking Law the State New 
York, and under the Acts Congress hereinbefore referred to, and 


the 
rig 
the 
re 
P 
( 
{ 


THE BANKING LAW JOURNAL 789 
these Acts provide that when consolidation becomes effective, every 
right, privilege, interest and asset any conceivable value benefit 
then existing, belonging pertaining the state trust company (The 
Equitable Trust Company New York, this case) which might 
inure such trust company, shall immediately, under the law, and 
without any conveyance transfer, and without any further act 
deed, vested and become the property the national bank with 
which consolidated. also provided that the national bank 
shall deemed continuation the entity the state trust 
company. 

The federal statute referred provides that upon consolidation, 
the corporate existence each the constituent institutions shall 
merged into and continued the consolidated institution. 


Under the foregoing statutes, and accordance with the holdings 
the New York courts cases involving the same question, the un- 
revoked guaranty held The Equitable Trust Company New York 
the time its consolidation with the plaintiff passed without im- 
pairment the consolidated institution, and inured its benefit 
connection with loans subsequently made effectively though 
the loans had been made The Equitable Trust Company prior the 
consolidation. See McElwain Company Primavera, 180 App. Div. 
288, 167 815; Bank the United States Glickman, 241 App. 
Div. 92, 271 90, affirmed, 265 539, 193 309, 
opinion; The Nostro Corporation Weingarten, Index No. 37472, de- 
December 24, 1930, the Supreme Court New York, not 
officially reported. (Affirmed Appellate Division Supreme Court 
233 App. Div. 667, 249 872, opinion.) 

The next question is, did the cause action upon the notes 
against the maker thereof, accrue April 26, 1933, the date the 
appointment receiver The Burg Company, did the cause 
action June 13, 1933, the due date set out said notes? 

The applicable statute limitations for the bringing this action 
six years from and after the date the accrual the cause action 
the notes against the debtor. the cause action the notes 
April 26, 1933, the statute limitations has run against 
this claim against the guarantors, and the cause action the 
notes June 13, 1933, the statute limitations had not run 
the time the commencement this action, since the same was 
commenced June 10, 1939. 

determination the date upon which said notes became due and 
the action thereon accrued against the maker thereof 
dependent upon the force and effect the acceleration clause set out 
said notes. 

the rule this that the acceleration clause, ‘‘shall forth- 
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with for the benefit and protection the creditor, and that, 
effect, gives the creditor the option privilege proceeding 
against the debtor upon the happening the contingencies compre- 
hended the acceleration clause, and prior the due date set out 
the notes, desires. But the creditor fails take any action 
upon the happening any such contingencies prior the due date 
the note, the statute limitations the debt does not commence 
run until the due date the note. Keene Five Cent Savings Bank 
Reid, Cir., 123 221; Crissey Morrill, Cir., 125 878, 884; 
Gillette Hodge, Cir., 170 313. 

decisions the Minnesota courts dealing with the precise ques- 
tion have been called attention the parties, and have found 
none; therefore, the rule laid down the Circuit Court Appeals 
for this controlling. However, the opinion that there 
are genuine issues material facts, which should submitted for 
determination upon evidence, either the court, jury. 

The answering defendants deny that The Burg Company, the 
time the commencement this suit, was indebted the plaintiff 
the sum $107,467.78, with interest, any amount. The plain- 
tiff herein filed claim The Burg Company’s bankruptcy proceed- 
ing the amount $124,215.33, and stated its proof claim that 
interest from June 13, 1933, January 10, 1934, the amount 
$4,215.44 was included therein. Objections said claim were filed 
the trustee said bankrupt’s estate, and said claim was thereafter 
allowed, pursuant stipulation creditor and the trustee the sum 
$118,341.98. 

the complaint herein, the plaintiff alleges that the following pay- 
ments were made said notes (aggregating $120,000), to-wit: 


September 19, 1935 (by trustee) 5,917.10; 


The total the above payments, deducted from the $120,000, gives 
the sum $107,467.78, the amount sued for herein. 

The obvious discrepancy between the amount stipulated being due 
and owing plaintiff from the bankrupt the bankruptcy proceeding, 
and the amount now sued for, requires explanation the way 
evidence. 

Further, there allegation the complaint the source 
the payment $698.02, alleged have been received the plaintiff 
May 1933, ‘‘on the aforesaid loan $120,000.00.’’ (See complaint, 
paragraph VIII.) receiver had been appointed for The Burg Com- 
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pany and was qualified and acting May 1933, the date the 
alleged payment. The answering defendants deny any knowledge 
said payment. The source this payment may have very important 
bearing the acceleration clause appearing the notes, and de- 
termining whether not the statute limitations has run against 
the cause action set out herein. This payment and its source should 
explained upon trial this cause. 

The court would not justified granting the motion the plain- 
tiff for summary judgment, and accordingly, the motion denied. 


TRUSTEE NOT PERSONALLY LIABLE NOTE 
SIGNED WITH AUTHORITY 


Mercantile-Commerce Bank Trust Company Howe, United States 
Circuit Court Appeals, Eighth Circuit, 113 Fed. Rep. (2d) 893 


One signing negotiable instrument such manner mani- 
fest intention liable only trustee not personally liable 
thereon actually authorized sign trustee. Sec. the Uni- 
form Negotiable Instruments Law. 


The trustees unincorporated religious association executed 
note and mortgage the association’s property their capacity 
trustees and with authority act and sign such trustees. 
though the note was secured mortgage Arkansas realty, 
contained provision that the note and mortgage should governed 
Missouri law. was held that the trustees were not liable under 
either the laws Missouri Arkansas, view the Arkansas 
statute giving religious associations power authorize its trustees 
execute instruments and also the Uniform Negotiable Instruments 
Law, stated above, force Arkansas and Missouri, relieving 
from personal liability person signing negotiable instrument 
representative capacity with authority so. 


Action the Mercantile-Commerce Bank Trust Company, cor- 
poration, trustee under deed trust Moore, Wooten, 
Davidson and Howe, trustees the Presbyterian Church 
Helena, Ark., dated April 1925, against Eva Howe, administra- 
trix the estate Howe, deceased, foreclose mortgage and 
obtain deficiency judgment. From order dismissing the case 
Howe, individually, plaintiff appeals. 

Affirmed. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §500. 
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Forrest City, Ark., for appellant. 
Burke and Walker, both Helena, Ark. (John Moore, 
Jr., Helena, Ark., the brief), for appellee. 


BELL, J.—This action brought appellant plaintiff 
against Howe, individually, and trustee the Presbyterian 
Church Helena, Arkansas, the appellee, defendant, foreclose 
mortgage, deed trust form, the property the church and 
obtain deficiency judgment against Howe personally. the death 
Howe, subsequent the trial the case, Eva Howe, administra- 
trix the estate Howe, deceased, was substituted appellee. 

The church unincorporated religious association which 
Moore, Wooten, Davidson and Howe were the trus- 
tees. The trustees behalf the church negotiated loan $43,000 
from the Mercantile Trust Company, now the Mercantile-Commerce 
Bank Trust Company, appellant, pay certain indebtedness and bills 
incurred the construction edifice. 

meeting the adult members duly held March 29, 1925, 
resolution was adopted authorizing and directing the trustees execute 
and deliver appellant certain notes for and behalf the 
and execute and deliver first deed trust the nature mort- 


gage conveying the church property the plaintiff security for the 
loan. 


Pursuant the negotiations for the loan and the resolution, eighty- 
six promissory notes for $500 each due serially from April 1926, 
April 1940, and deed trust were executed April 1925, and 
signed the four persons named trustees the church. Notes 
maturing and prior April 1933, aggregating $19,000 were paid. 
Notes maturing April 1934, April 1938, inclusive, aggregating 
$10,000 were not paid, whereupon the entire unpaid balance $24,000 
plus accumulated interest was accelerated and declared due accord- 
ance with the provisions the deed trust. 


This suit was commenced September 24, 1938, which time 
Howe was the only surviving member the Board Trustees 
the church. Neither nor the church made any defense the 
suit for foreclosure, and decree therefor was duly entered. Howe, 
sought hold him personally liable the grounds that the complaint, 
amended, did not allege facts sufficient constitute cause ac- 
tion, and that the cause action alleged was barred the statute 
frauds. The motion was sustained and, from order dismissing the 
ease him, individually, this appeal taken. 

The question whether trustee unincorporated religious 
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association becomes personally liable note and mortgage signed 
him such trustee with authority act. 

Section the Uniform Negotiable Instruments Law, Section 
10178, Pope’s Digest the Statutes Arkansas, provides: 
the instrument contains person adds his signature words 
not liable the instrument was duly authorized 
but the mere addition words describing him agent filling 
representative character, without disclosing his principal, does not 
exempt him from personal liability.’’ 

The appellee contends that the trustee signed the instrument his 
representative capacity with full authority and that under the 
statute personal liability. The appellant contends that 
the Presbyterian Church had authorize the execution 
the instruments and that the statute therefore does not apply. 

The notes and deed trust show conclusively that the trustees 
signed their representative capacity. The deed trust recited: 


indenture, made and entered into this first day April, 
and Howe trustees the Presbyterian Church, Helena, Ar- 
convey (the property described) 

authority for the creation the debt hereby secured and the 
execution this deed trust was duly conferred meeting the 

grantors hereby covenant and agree that the delivery hereof 
they are, such trustees, the lawful owners the premises con- 

the word grantors shall held and mean and 
include (again naming the four trustees), trustees the Presbyterian 
Helena, Arkansas, and the lawful successors and assigns 
the grantors, being owners for the time being the premises hereby 


deseribing the notes executed, the deed trust provided 
that they should signed ‘‘. the said church trustees, trus- 
The notes, likewise the deed trust, were signed and 
the notes recited that the four parties named ‘‘as trustees the Pres- 
byterian Church Helena, Arkansas, acknowledge themselves 

The deed trust provided for giving notice default ‘‘to the 
trustees the Presbyterian Church, Porter and Columbia Streets, 
Helena, Arkansas.’’ There was provision for notice the trus- 
tees their successors individually. Moreover, significant that 
there not, express provision the notes deed trust that the 
trustees shall liable for the debt, jointly, severally, individually, 
any manner except trustees the church. 
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The trustees were clothed with full authority sign the instruments 
their representative capacity were possible for unincorpo- 
rated religious association confer such authority. The resolution 
adopted the adult members the church recited the fact that ap- 
pellant had agreed make the loan and the terms and conditions 
thereof, and expressly authorized and directed the trustees execute 
and deliver appellant the notes for and behalf the church, 
execute and deliver first deed trust conveying the church property 
appellant security for the loan, perform any other acts and 
things necessary fully consummate the loan, and apply the pro- 
ceeds the loan the payment the indebtedness the church and 
the bills incurred the erection the church edifice. 

The capacity the church authorize the trustees execute the 
notes and deed trust should considered the light the Arkansas 
Statutes. Pope’s Digest the Statutes Arkansas, Section 11368 
authorizes religious society hold realty the name duly elected 
appointed trustees; section 11369 authorizes the trustees re- 
ligious society prosecute and defend suits for the protection its 
section 8874 authorizes the trustees religious organiza- 
tion making contract for improvements construction any build- 
ing involving more than $100 require the contractor furnish 
bond pay all bills for labor and materials; and section 8875 provides 
for lien the property the association the event the bond 
not filed accordance with the provisions the preceding section. 
The first two these sections received consideration Hale Cen- 
tral Bank, 184 Ark. 829, 530, where the trustees un- 
incorporated church signed notes and mortgage its property 
obtain money construct building for the church. The notes and 
mortgage were held valid. The personal liability the trustees thereon 
was not raised. Similar statutes were considered Wilson Clinton 
Chapel African Methodist Episcopal Zion Church, 138 Tenn. 398, 198 
244, where suit was brought note signed trustees for 
the benefit unincorporated church organization. The suit was 
against the trustees personally and officers the church. was 
held that the statutes conferred limited legal existence unincorpo- 
rated religious societies, that the trustees had authority bind the 
and that was liable, but that Section the Negotiable 
Instruments Law relieved the trustees personal liability. 


has been held numerous cases that trustee subject per- 
sonal liability contract made him the the admin- 
istration the trust, the absence statute the contrary 
provision the contract exempting personal liability. Taylor Davis 
(Taylor Mayo), 110 330, Ct. 147, Ed. 163. That rule 
has been modified, far negotiable instruments are concerned, 


ela 

At 

1 


THE BANKING LAW JOURNAL 795 


Section the Negotiable Instruments Law elucidated the 
elaborate opinion the case Hawthorne Austin Organ Company, 
Cir., 945. that case suit was brought against number 
individuals who signed notes trustees church purchase 
organ. The court held that one signing negotiable instrument 
such manner manifest intention liable only trustee 
not personally liable thereon actually authorized sign trustee. 
effort made appellant place the decision that case the 
influence the Virginia statutes governing the status 
rated associations, but are the opinion that the laws Arkansas 
furnish even more substantial grounds for reaching the same conclusion. 

its conclusion American Trust Company Canevin, Cir., 
184 657, 663, where the same question was involved, the court said: 
negotiable instruments law has been enacted large number 
our states. Its uniform construction most desirable. are not 
dealing now with the indorsement executor, administrator, 
testamentary trustee, who, ordinarily least, has power bind 
his trust estate contract enforceable court law, but with 
the indorsement one who holds, trust, the property religious 
society which, observing the rules and regulations the society, may 
sell mortgage, subject liability for the payment debts in- 
him his representative capacity.’’ like was 
reached the similar cases Harter Bank Schrembs, Ohio App. 
116, 154; First National Bank Pennsboro Delancey, 
109 Va. 136, 153 908; Hunt Adams, 111 Fla. 164, 149 So. 24. 

The foreclosure proceeding was Arkansas realty that state 
and the briefs are the theory that the law the state Arkansas 
applies. note that the deed trust contained provision that 
and the notes shall governed the laws the state Missouri. 
Should the laws Missouri applied, the conclusion would the 
same the Negotiable Instruments Law force that state, and 
has been held that trustee who signs contract his representative 
capacity not personally liable. Williams Schulte, Mo. App., 103 
543. 

Under the laws Arkansas association individuals constitut- 
ing unincorporated religious society has power hold title realty 
the name its trustees, maintain and defend suits involving its 
property, contract for church buildings and improvements, ineur 
indebtedness and authorize its trustees exercise such functions 
its behalf, therefore, the church this instance had the capacity 
authorize the trustees act, consequently, Section the Negotiable 
Instruments Law applies and appellee not liable. 

The judgment affirmed. 
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INVESTMENT DUTIES TRUSTEE 


Rand McKittrick, Supreme Court Missouri, 142 Rep. (2d) 


making investments trust funds the trustee under duty 
the beneficiary, the absence provisions the terms the 
trust statute otherwise providing, make such investments and 
only such investments prudent man would make his own 
property having primarily view the preservation the estate 
and the amount and regularity the income derived. Restate- 

ment the Law Trusts, 227, 228. 


trust was created for the purpose erecting and maintaining 
charitable hospital. The trustees’ duties included investment 
funds this charitable trust. was held that the trustees had 
authority invest the funds stocks private corporations 
long the trustees exercised the required degree care and 
prudence making the investments and made only such invest- 
ments accordance with the rule stated above. 


Appeal from St. Louis Cireuit Court; Charles Williams, Judge. 
Action Frank Rand and others, trustees the Barnes Hos- 
pital, against Roy McKittrick, Attorney General the state Mis- 
souri, representing class unknown and unnamed charitable bene- 
ficiaries, determine the power and authority the trustees under 
will creating trust, regard the manner investing trust funds, 
and for approval investments made. From decree for the trustees, 
the Attorney General appeals. 

Affirmed. 

Russell Stone, Asst. Atty. Gen., for appellant. 

Forest Tralles, St. Louis, for respondents. 

Rhodes Cave, Samuel Mitchell, and Richard Shewmaker, all 
St. Louis, amici curiae. 


WESTHUES, C.—This action was filed the circuit court the 
city St. Louis, Missouri, the trustees Barnes Hospital, de- 
termine the power and authority the trustees, under the will creat- 
ing the trust, regard the manner investing the trust funds, and 
for approval the investments made. The trial court entered 
decree for the trustees and the defendant appealed. The attorney gen- 
eral the state was made party defendant representing class 
unknown and unnamed charitable beneficiaries. state officer being 
sued his official capacity vests this court with appellate jurisdiction. 

The facts are conceded. Robert Barnes, his will, left vast 
estate trust for the purpose erecting and maintaining hospital 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §503. 
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the city St. Louis, Missouri, for sick and injured persons without 
creed. the year 1912, the trustees named the will 
had hand approximately $2,000,000 property, consisting real 
estate, cash, stocks and bonds. The hospital was immediately erected 
and has since been conducted under the name Barnes Hospital. The 
plaintiffs this case, Frank Rand, Albert Keller and James 
Westlake, are the present trustees. The trustees’ duties included invest- 
ment the funds this charitable trust. Since the hospital was 
constructed number bequests, totalling approximately $300,000, 
have been added the endowment fund originally created Barnes. 
the time the trial over $1,000,000 the fund was found have 
been invested common and preferred stocks and bonds private 
corporations, and about $150,000 was invested United States Govern- 
ment securities. Nearly one-half the fund was invested stock 
and the other half bonds. The income from these investments, for 
the year 1936, amounted approximately $24,000 from the stocks and 
$18,000 from the bonds. The record shows that Barnes Hospital 
meager institution. The total income for the year 1936 was over 
$505,000. The total expense, including $25,000 depreciation, was ap- 
proximately $680,000. The deficit round numbers was $175,000. 
The hospital received sum $79,000 from the community fund 
the theory that the hospital was largely charitable institution. The 
record supports the theory. was disclosed that for the year 1936 
only about eleven per cent the patients the hospital paid full 
for the services received. the will Barnes certain real estate was 
also devised the trustees with the admonition that was not 
sold, and that the net income from this property was utilized 
maintain the hospital. The real estate not involved this contro- 
versy and will not further noticed. 

The issue before the trial court and this court was thus stated 
appellant’s brief: 


issue before this court entirely one law, determine what 
are lawful investments trustees may make the absence limiting and 
restricting provisions the trust agreement and absence any 
statutory inhibitions. 

this respect, the interest appellant and respondents are iden- 
tical that, the primary object preserve the trust res that 
may used the greatest advantage beneficiaries. The only differ- 
ence existing between respondents and appellant how this objec- 
tive may accomplished. 

respondents favor wide diversification investments the 
trust res, including investments corporate stocks both common 
well preferred. 

appellant takes the position that, such investments are not 
the greater weight authority and, result, not 
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coincide with the highest possible regard for the preservation the 
trust 


The question for determination therefore is: May trustees chari- 
table trust, the absence statutory inhibition restrictions imposed 
the grant, invest trust funds stocks private corporations? 
case from Missouri cited the briefs which directly involved this 
question. The authorities from other jurisdictions are some extent 
There are two lines authority which will briefly noticed. 
One these, often referred the New York rule, does not permit 
trustees invest stocks private business corporations. The other 
rule, referred the Massachusetts rule, permits such investments 
made. collation the cases illustrating the two theories may 
found the annotations the case Walker Buhl, 211 Mich. 
these states trustees’ investments private corporate stocks are 
regulated statute constitutional provisions. rule they pro- 
hibit such investments. See People’s State Bank Trust Co. Wade, 
269 Ky. 89, 106 74; White White, 230 Ala. 641, 162 So. 
368, loc. cit. 371, 372 (6) (7); Taylor’s Estate, 277 Pa. 518, 121 
310, cit. 311 (2), 553. other states the rule pro- 
hibiting investments trust funds stocks private corporations 
was established the courts. See Grotenrath’s Estate, 217 Wis. 
109, 258 453; Sellers Milford al., 101 Ind. App. 590, 198 
456; King Talbot, 76. Courts other states have 
held that trustee may invest trust funds stocks private corpora- 
tions. See Harvard College Amory, Pick, Mass., 446; Morris 
Community Chest Wilentz, 124 Eq. 580, 808, cit. 

810 Marshall Frazier, 159 Or. 491, 42, cit. (23), 

132 (by statute enacted 1929, Code Or. 1930, 32-803) Walker 

Buhl al., supra; Fox Harris al., 141 Md. 495, 119 256, 

806. Restatement the Law, Trusts, sec. 227, page 

651, the rule stated follows: ‘‘The purchase shares preferred 

common stock company with regular earnings and paying regu- 

lar dividends which may reasonably expected continue proper 
trust investment prudent men the community are accustomed 
invest such shares when making investment their savings with 

view their safety.’’ 

the duty trustee making investments, see sec. 227, 
page 645, the same book, where find the rule follows: 


making investments trust funds the trustee under duty 
the beneficiary 

the absence provisions the terms the trust 
statute otherwise providing, make such investments and only such 
investments prudent man would make his own property having 
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primarily view the preservation the estate and the amount and 
regularity the income derived.’’ 


This latter statement the yardstick generally used the courts 
the union determining the duties trustee. Courts following 
the New York rule, well those following the Massachusetts rule, 
are perfect harmony this question. also the rule this state. 
See Cornet Cornet, 269 Mo. 298, 190 333, 339 (5). 

analysis these cases will disclose that the courts the land 
have required trustees trust funds exercise greater degree 
care and caution when investing such funds than prudent men ordinarily 
exercise when investing their own funds. Investments which are specu- 
lative nature have been universally tabooed, the courts the 
union, proper investments for trust funds. Yet prudent men may 
and invest speculative enterprises. Wild Brown, 120 
Eq. 31, 183 899. Hence the rule well stated, Restatement the 
Law, Trusts, supra, that trustees may ‘‘make such investments and 
only such investments prudent man would make his own prop- 
erty having primarily view the preservation the estate and the 
amount and regularity the income derived.’’ that rule 
adhered to, does become necessary, expedient advisable for 
court arbitrarily declare any particular class securities unfit 
for trust investments? think not. examination the cases 
will demonstrate that trust funds, those states where the courts, 
legislature, the people constitutional provision have prohibited 
the investment trust funds stocks, have fared better than have 
the trust funds the states following the Massachusetts rule. think 
this demonstrates that the preservation trust estates depends more 
upon the integrity, honesty and business acumen the trustees than 
does upon arbitrary legal classification securities wherein trust 
funds may invested. Changed economic conditions often play 
with the best laid plans. For example, favorite investment, that is, 
first mortgage security farm lands and other real estate, due 
changed economic condition, was the cause many banks closing their 

doors recent years. The question whether trustees may properly 
invest funds their care stocks has been given serious consideration 
number courts other states. Note, the case Walker 
Buhl, supra, the Michigan court reviewed cases supporting both theories 
and then refused establish any definite rule the class se- 
curities which trust funds may legally invested. The court there 
went say: ‘‘When such fund passes into the hands trustee, 
becomes impressed with double duty: First, invest that 
ean turned over the expiration the trust period without loss; 
and, second, secure income therefrom. must act honestly and 
faithfully, and what believes the best interest the cestui 
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que trust. must exercise sound discretion. bound pro- 
ceed with diligence investigating the nature the proposed invest- 
ment, and use such care deciding as, general, prudent men 
intelligence and integrity such matters employ their own affairs 
when making permanent investment, which the primary object 
the preservation the fund and the secondary one that obtaining 
income therefrom. must not permit himself take the hazard 
investment with the hope largely increasing the fund 
might, perhaps, the prudent management his own estate. The 
entire element speculation must removed. must all times 
remember that handling trust fund, the which has been 
intrusted him reliance his integrity, fidelity and sound business 
judgment.’’ [211 Mich. 124, 178 654.] 


Turning our eyes the present case find from the evidence given 
Mr. Rand that had been one the trustees since the year 1916; 
that the trustees always carefully investigated the securities which 
the trust funds were invested. There was charge even 
suggestion any neglect duty the part the trustees. may 
say passing that could the donor the trust speak would say 
the trustees, ‘‘Well done.’’ may interesting quote from the 
evidence Mr. Rand get the viewpoint the trustees: 


meet discuss the best interests the hospital and the in- 
vestment certain funds that have, and reach the conclusion 
that definite kind investment should made, and then have 
placed the restraint that this may technical violation 
law, then are turned from what consider the high purposes the 
Trustees, and have warped judgment—that our judgment indicates 
one thing, but are turned off our course the restriction which 

suggesting that would helpful this hospital, the 
Trustees felt that they could make investment what they believed 
sound preferred stock sound common stock—sound because 
the history behind continuous success and the reputation for 
integrity and uprightness—that felt free and privileged make 
the latter investment, that the hospital would receive greater benefit 
than from putting its money—making investments government bonds 


The purpose the trust was establish and maintain hospital. 
The demands upon the service this charitable institution were 
great that the expense operation far exceeded the income. was 
the desire the trustees derive much income possible from the 
funds hand compatible with the safety the principal. Mr. 
Rand testified, the purpose the trust would fail substantial 
were derived from the endowment fund. Therefore the trustees 
were the opinion that all the fund should not invested gov- 
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ernment securities because the low income would produce. this 
theory the trustees are supported number well reasoned cases. 
See Walker Buhl, supra; People’s State Bank Trust Co. Wade, 
269 Ky. 89, 106 74; Morris Community Chest Wilentz, 124 
Eq. 580, 808, cit. 810 (4). the latter case the 
court approved the action the trustees changing trust invest- 
ment from governmental securities stocks business enterprises, 
when was shown that the governmental securities proved non-produc- 
tive. The Bible also lends support the theory that the duty 
trustees derive income from trust fund. Matthew, chapter 
25, paragraph 25, the story told man, desiring travel, who 
left his goods with his servants. the first gave five talents, 
the second two talents, third one talent. When returned 
called them account. The first two had traded with their talents 
and had profited. The third informed his master that was afraid 
and hid his talent the earth. The master commended the first two, 
but condemned the third for his slothfulness. The writer desires 
apologize for misquoting the above Borgstede Waldbauer, 337 Mo. 
1205, 373, loe. cit. 377. 

While were writing this case the current weekly advance sheet 
the South Western Reporter arrived. find the case St. 
Louis Union Trust Co. Toberman al., Mo. App., 140 68, 
loc. (5-7), where the St. Louis Court Appeals decided ‘‘that 
seasoned corporate stocks are not, such, improper form in- 
vestment for money held copy that opinion was filed 
with this case and supports our conclusion every respect. Other 
Missouri lend support this theory. See Cornet Cornet, 269 
Mo. 298, 190 333; Drake Crane, 127 Mo. 85, 990, 
653; Fairleigh Fidelity Nat. Bank Trust Co. Kansas 
City, Mo. 360, 248. This court the above 
while not directly holding that trustee may invest trust funds 
corporate stock, decided the question liability trustees, when such 
investments were made, from the standpoint whether the trustees 
exercised due care and not the theory that corporate stock was 
matter law improper security which invest trust funds. Those 
decisions, indirectly least, support respondents’ theory. 

therefore rule that where trustees exercise that degree care 
and prudence, when making investments trust funds, required 
the courts the cases above cited, and make investments accord- 
ance with the rule stated the Restatement the Law, Trusts, 
sections 227, 228, they have discharged their duty. think the better 
rule that courts should not arbitrarily classify securities proper 
improper for investment trust funds. 

The judgment the trial court therefore affirmed. 
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LIABILITY COLLECTING BANK 


Bank Cloutierville Poche, Court Appeal Louisiana, 197 So. 
Rep. 691 


Defendant turned two notes over bank for col- 
lection with the understanding that the amounts collected there- 
under were defendant’s note held the bank. 
The latter initiated proceedings the notes and recovered judg- 
ments for the amounts due. Thereafter new cashier was appointed 
who informed defendant that did not want serve collecting 
agent and requested that defendant effect some disposal the notes. 
After the defendant failed arrange for disposal the notes, non- 
indebtedness agreements were executed the bank the makers 
the notes turned over the defendant for collection. was held 
that these agreements did not refer the notes judgments and 
therefore could not construed ‘‘receipts’’ evidencing settle- 
ment makers’ obligations defendant, entitle defendant 
for the amount such notes his note held the bank. 


Suit the Bank Cloutierville against Lawrence Poche note 
and for recognition special mortgage certain property owned 


defendant which was given secure payment note, wherein de- 
fendant claimed credit for two notes belonging him which had been 
turned over plaintiff for collection. From judgment for plaintiff for 
principal amount its note, with interest and attorney’s fees, less the 
sums, with interest, claimed credit defendant, and ordering de- 
fendant pay court costs, both litigants appeal. 

Judgment amended, and, amended, affirmed. 

Gahagan Pierson, Natchitoches, for appellant. 

Thomas and Gibbs, both Natchitoches, for appellee. 


HAMITER, J.—Defendant, Lawrence Poche, January 21, 1937, 
signed promissory note for $650, with interest and contingent attor- 
ney’s fees, payable October 1937; and secure its payment executed 
special mortgage certain property owned him and located 
the Village Cloutierville, Natchitoches Parish, Louisiana. 

This suit was instituted the holder the note, the Bank 
Cloutierville, obtain judgment thereon for its principal amount, with 
interest and attorney’s fees; and for recognition the mentioned mort- 
gage. 

Defendant, answering the petition, sets that the plaintiff ef- 
fected collection two notes belonging him and held it. 
claims credit for the amounts represented these notes; and avers 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §297. 
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that tendered plaintiff the difference between his indebtedness 
and the sums collected. His prayer that plaintiff have judgment 
only for the amount tendered, and that the demands all other respects 
rejected its costs. 

The trial judge awarded plaintiff judgment for the principal amount 
its note, $650, with interest and attorney’s fees, less the sums, 
with interest, claimed credit defendant; and ordered defendant 
pay the costs court. mention the mortgage was made the 
decree. 

Both litigants appealed. 

During and previous the year 1935, the record discloses, the 
mortgage indebtedness defendant with the plaintiff bank was 
larger than that represented the note which this suit founded. 
Defendant, that year, delivered Mr. Rafferty, plaintiff’s then 
cashier, two notes owned him and dated May 20, 1932. One was for 
$39.55 signed John Poche, while the other, being for $79.85, was 
made Luke Poche. Both the named makers were relatives de- 
fendant, and did not wish, his testimony shows, bring suits 
thereon his name. The plaintiff bank, its name, initiated proceed- 
ings such notes the Justice Peace Court Ward 10, Natchi- 
toches Parish, and due course, and particularly November 26, 
1935, recovered judgments for the amounts due thereunder, with in- 
terest. These are the instruments for which defendant claims credit 
his obligation. 

December 10, 1936, assumed the position cashier 
the said Bank Cloutierville, succeeding the aforementioned 
Rafferty who died few days previous thereto. 

Defendant, the early part January, 1937, negotiated sale 
portion the property covered the mentioned mortgage, and 
applied some the proceeds thereof his indebtedness. Thereupon 
renewal note for the balance due $650, together with the required 
attendant mortgage the unsold property, was executed; this being 
the paper herein sued upon. 

appears that there was agreement between defend- 
ant and the decedent Rafferty that the bank would accept the John and 
Luke Poche notes, when they were delivered, credits defendant’s 
obligation. The understanding, defendant admits, was that credit 
would given only for the amounts collected thereunder. had 
been otherwise, certain that defendant would have insisted 
deduction proportionate amount from the renewal note before 
executing it; and this was not done. proceeds the notes were 
realized. 

Some time June, 1937, the new cashier, found his files 
certified copies the judgments obtained the bank against Luke 
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and John Poche. knew nothing the suits which the judgments 
were part; and his investigation the bank’s records disclosed that 
loans had ever been made these judgment debtors. enlighten- 
ment regarding the matter could given him the president the 
institution. Next talked with defendant, and with reference this 
conference testifies: ‘‘At that time told Mr. Poche that Luke Poche 
and John Poche didn’t owe the Bank for any loans that had (been) 
negotiated there and the judgments were his I’d like for him come 
over and out didn’t want serve collecting agent. 
told might come over and effect some disposal the notes. 
never 

Under date July 1937, the following instrument was executed 
the said cashier: 


Whom May Concern: 
known that this day July 1937, that Luke Poche 
way indebteded the Bank Cloutierville. 
Cloutierville 


Presumably, similar statement was given connection with the 
John Poche note and judgment, although the record does not clearly 
disclose the execution such. Neither shown whom those non- 
indebtedness instruments were delivered. 

The following day, July mailed the certified copies 
the judgments defendant, after endorsing them, without recourse, 
for the bank. 

Several days later defendant returned said copies mail; and 
the accompanying letter asserted that the bank had issued receipts 
the debtors, John and Luke Poche, referring the above-described 
statements, and that the judgments were then worthless. 

October 1937, defendant entered the plaintiff bank, and, while 
holding some money, stated McCoy that wanted pay the differ- 
ence between the amount his note and that the John and Luke 
Poche notes. The cashier refused accept the payment, replying that 
was not sufficient settle the mortgage indebtedness. 

The principal contention defendant herein that the plaintiff 
bank cancelled the aforementioned judgments, and incidentally the notes 
which they were predicated, through and means the cashier’s 
written statements July 1937; and that therefor his in- 
debtedness should allowed. our opinion, the rights defendant 
under those judgments were manner affected prejudiced 
the mentioned actions the cashier; and not entitled the credit 
claimed. The statements their face not appear and cannot 
construed receipts evidencing settlement the obligations. Neither 
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the notes nor the judgments are therein referred to. They merly in- 
form those concerned that the judgment debtors are not indebted the 
Bank Cloutierville; and this accordance with the true situation 
that existed the time their execution. 

the Justice the Peace entered notations his records that the 
judgments had been cancelled reason those instruments, such 
would not binding the judgment Certainly the creditor 
would permitted show, execution thereunder was opposed, that 
satisfaction and settlement had not resulted. 

Plaintiff calls attention the fact that the judgment the district 
court failed give recognition the mortgage that secures the pay- 
ment defendant’s note. Although the record contains certified 
such mortgage, its existence and validity not seriously dis- 
and the recognition prayed for will decreed. 

Accordingly, the judgment the trial court amended the ex- 
tent striking and eliminating therefrom the allowed defend- 
ant $79.85 and $39.55, together with the stipulated interest such 
amounts; and further amended ordering the recognition and 
the mortgage securing the note held and owned plain- 
tiff and herein sued on; and, thus amended, the judgment affirmed. 
Defendant shall pay the both courts. 


QUESTIONS and ANSWERS 
Banking Decisions 


Few Questions the Hundreds That Are Answered 
the Law (Fifth Edition) 


DEPOSIT PRINCIPAL’S CHECK AGENT’S ACCOUNT 


collecting agent, the result continued course practice 
indorsed checks payable his principal, the creditor, and deposited 
them his personal account. then remitted the amounts due his 
creditor soon the checks were collected. the bank, which 
deposited such checks his personal account, liable the event that 


the agent withdraws and appropriates his own use the proceeds 
the 


No. Although the agent had express authority from the 
tor indorse the checks, yet the established custom and practice 
indorsing the payees’ name the checks, amounted implied 
authority and therefore the defendant bank was not liable for the mis- 
appropriation the agent. Dick Republic National Bank Trust 
Digest. 


DEPOSIT HUSBAND’S EARNINGS WIFE’S NAME 


During period more than forty years the plaintiff turned 
over his entire salary the defendant, his wife. She deposited the 
money account standing her own name and paid therefrom the 
family expenses. Did this constitute gift the surplus over expenses 
the wife the absence proof her that such was the 
intention the parties? 


such circumstances, the surplus belongs them 
mon, jointly, and the husband entitled one-half the fund. 
The court said that ‘‘this solution comports with the idea that marriage 
equal partnership, that husband and wife are one person. believe 
this the correct inference the absence circumstances showing 
contrary intent and regardless the size the husband’s 


Meyer Meyer, J., Atl. Rep. (2d) 467. 115, 606 
Digest. 


PLEDGOR PREFERRED CREDITOR BANK 


Plaintiff was indebted bank the sum $790.00. 
October, 1938, delivered shares stock the bank collateral with 
instructions hold the shares until they reached the price $21 
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the Exchange, then sell them and ‘‘pay your loan full, with interest, 
and hold the balance until called for delivered 
additional shares under similar instructions. The bank sold the stock 
January 1939, and paid the loan, leaving balance due the plaintiff 
$3,362.25. The bank issued treasurer’s check for that amount and 
placed among the papers relating the transaction await the plain- 
call for it. Before the plaintiff called, however, the bank was 
closed. the plaintiff entitled preference payment over the 
bank’s general creditors? 

Yes. With respect the stock and later the balance the 
proceeds sale, there never was relationship bank and depositor, 
that creditor and debtor, but relationship bailor 
Plaintiff therefore was entitled preference payment over the 
bank’s general creditors. Hopper New Jersey Title Guarantee 
Trust Company, J., Atl. Rep. (2d) 60. 159 Digest. 


AUTHORITY PRESIDENT 


time when national bank was insolvent, its president, 
effort raise money for the bank, misrepresented its financial condi- 
tion and thereby persuaded person invest large sum money 
the bank’s stock. After the failure the bank, the purchaser brought 
action against the receiver recover the amount which lost result 
his investment. Can recover from the bank? 


No. was held that there could recovery for the reason 
that the president had authority misrepresent the condition 
the bank. ‘‘The directors,’’ said the court, ‘‘authorized the president 
raise the money but did not authorize him make false representa- 
tions doing. president was beyond the scope his duties 
misrepresent the condition the bank.’’ Clark Deitrick, 105 Fed. 


LIABILITY BANK FOR CASHIER’S ACT 


The defendant bank sold note and mortgage the plaintiff. 
making the the cashier the bank misrepresented the value 
the mortgaged property. stated that the owners had spent large 
sums improving the property and that he, the cashier, held second 
mortgage the property, which statements were not true. Can the 
bank and the cashier held liable the plaintiff 

Yes. was held that the bank and its were liable the 
plaintiff for the amount which paid for the mortgage and accumu- 
lated interest. Martin Sixty-Third Halstead State Savings Bank, 


FORGED INDORSEMENT CASHIER’S CHECK 


person pretending Robert Irwin Independence Avenue, 
Kansas City, Missouri, went into the City National Bank and asked for 
check exchange for his promissory note. Since Robert 
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Irwin’s credit was good, the bank officer, without investigating the 
identity the customer, who turned out not Robert Irwin, in- 
dorsed the check and cashed the Commerce Trust Company. This 
bank indorsed turn and collected the check. Has the issuing bank 
the right collect from the collecting bank? 

No. The reason that the check was indorsed the person the 
issuing bank intended indorsed by, that is, the person whom 
the bank delivered the cashier’s check. bank, which issues 
check person, posing another, cannot recover from another bank 
which cashed, indorsed and the check the theory that the 
payee’s indorsement was forged. United States Commerce Trust Co., 


RIGHTS HOLDER CASHIER’S CHECK FAILURE 
BANK 


Money was deposited bank agent for transmission 
his principal. The bank sent the principal check which was 
subsequently dishonored due the bank’s insolvency. the principal 
entitled preference payment over the other creditors the bank? 

Yes. The court held that the original funds deposited constituted 
trust fund, and that the principal, holder the cashier’s check, 
was entitled preference payment over the other creditors the 
bank. Salzburger Bank Standard Oil Co., Ga., 161 Rep. 584. 
Brady Bank Crecks, Supp. 10A. 


GENERAL DUTIES COLLECTING BANK 

What the care required collecting bank? 

bank handling negotiable paper for collection becomes cus- 
tomer’s agent, and required exercise ordinary care and reasonable 
diligence. Smith Bank Glade Spring, Fed. Rep. (2d) 535; Jones 
Clark, Tex., Rep. (2d) 954; Bliss Peters National Bank, 
Neb., 239 Rep. 377, 377; Olds Motor Works First 
State Savings Bank, Mich., 241 Rep. 813, 522. Brady 
Bank Checks, Supp. 264. 


BANK ALLOWED REVOKE CREDIT 


The holder check mailed the drawee bank for credit 
his account. The drawee acknowledged card saying that credit 
had been given and charged the drawer’s account but did not credit the 
holder’s account its book. The drawee later discovered that the 
check was overdraft and thereupon returned the check the holder. 
appeared that the holder received the check payment past 
indebtedness and knew the time that the check was drawn against 
insufficient funds. the bank allowed revoke the credit given? 

Yes. was held that the drawee bank was entitled revoke the 
given and was not liable the holder for the amount the check. 
City National Bank Citizens Bank, Ark., 290 Rep. 48. 


